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PEEFACE, 



The following Lectures, which were recently 
given at the instance of the Council of the 
Bristol Incorporated Law Society, are published 
in the hope that they may prove useful to 
Articled Students, Managing Clerks and others 
interested in the subject. 

The object of the writer has been to touch 
on topics connected with the practical work of 
Conveyancing, and to discuss the forms of the 
Conveyancer and the principles he should bear 
in mind in the preparation of those forms. 

Law, it has been well observed, cannot be 
acquired second-hand. Text-books are but sign 
posts pointing to highways and by-ways over 
the broad and often perplexing area of law, 
which may, perchance, put the wayfarer on the 
right track ; but the benefit of the knowledge 
and experience of the traveller comes only 
to him who by his own labour reaches the 
journey's end. 
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IV PREFACE. 

It is therefore suggested, to those for whom 
this little book is intended, that at the end of 
every Lecture they should read, study, and 
make notes of the Cases and Statutes referred 
to. When in return for his pains the reader 
will in a short time acquire a grasp of principle 
and knowledge of his subject, which will stand 
him in good stead in the pursuit of a vocation 
which requires much technical knowledge and 
skill, and involves no slight standard of respon- 
sibility if the conveyancer of to-day is to 
maintain the high standard of the past 
members of his honourable craft. 

I may add that I have quoted from judgments 
and text-books direct, as far as possible, in the 
hope that those who read this book may seek 
the fountain sources. With regard to the latter 
due acknowledgment has been made in the 
Lectures where borrowed matter is contained, 
for the use of which I tender my thanks to 
those concerned. 

W. S. 

Albion Chambebs, 
Bristol. 

July, 1901. 
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PRACTICAL CONVEYAJSrCING. 



Lecture I. 



The Preparation of Conveyancing Documents. 



INTEODUOTOET. 



The object of these lectures will be to afford assistance 
in the practical work of drafting such deeds, wills, 
settlements, leases, and other documents as the lawyer 
is usually called upon to prepare in conveyancing 
practice; but let it be understood that the general 
principles of the law of property cannot be dealt 
with now. 

My aim will be to deal with the forms of conveyancing 
documents ; to explain the reason of the clauses which 
are found in them, at the same time briefly touching 
on the principles of the law of property which are 
essential to every-day practice. 

It is obvious that no one can be a good draftsman 
who has only an empirical knowledge of the law of 
property. "It is difficult to be a good real property 
lawyer without having a conveyancer^s training, and 
impossible to be a good conveyancer without being a 
good real property lawyer." (Sir F. Pollock, Eng. 
Enc. vol. 1, p. 9.) 

Theoretical text books are plentiful (for suggested 
list, see Appendix, p. 251), but books which deal with 
practical conveyancing are not so numerous, and there* 
fore it has occurred to me to take that as our subject. 

S. 7J 



2 PREPAEATION OF CONVEYANCING DOCUMENTS. 

The conveyancer of to-day is perhaps not the im- 
portant personage he was at the beginning of the 
19th Century, when conveyancing was a very fine art 
indeed. Mr. Preston, whose name you find in all the 
important real property cases of his time, wrote thus : — 
"The conveyancer of all the other lawyers is in a 
situation to be most severely oppressed by labour and 
by difficulty, and ought to be as learned, perhaps, con- 
sidering his duties, more learned in the law than the 
members who are engaged in any other department of 
the profession." (Preston on Abstracts (1823), p. 2.) 

Chief Justice Erie observed, respecting conveyancing, 
in a well-known case, that " Those who had been en- 
trusted with that branch of the law have been remark- 
able for ability and learning"; and Lord Hardwicke 
said, "The ablest men in the profession have been 
conveyancers." (Campbell's lives of the Lord Chan- 
cellors.) 

The first question we wiU ask is, What is conveyano- 
ing P and I propose to give you the definition in that 
very useful work, " The Encyclopeedia of the Laws of 
England." 

Definition of Conveyancing. " Conveyancing is the 
act of transferring legal rights to property from one 
person to another by means of documents. It is largely 
occupied with the preparation of conveyances on sales 
of land, of mortgages, and of marriage settlements. 
Speaking more generally it relates to all documents of 
a non-contentious character affecting proprietary rights 
such as wiUs, partnership deeds, deeds of appointment, 
disentailing deeds, and others of a like nature. In the 
preparation of these documents, and especially where 
the transaction is between parties having opposing 
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interests, a settled practice is followed by the solicitors 
concerned. This practice has arisen from its mutual 
convenience, and has become recognised by judicial 
decision." 

So, then, conveyancing is largely concerned with deeds, 
and we must ascertain therefore what a deed is and the 
requisites of a deed. 



DEEDS. 

Definition of a Deed. What a contract is we learn 
from the works of Pollock, or Anson; how a deed 
differs being under seal we know, and it will suffice 
for our present purposes if I quote a judge's defi- 
nition of a deed. "In some of the definitions given 
a deed is described as being something of the nature of 
a contract, but the term is clearly not confined to 
contracts. A charter of feoffment (see Lecture V., 
p. 87), for instance, is a deed, so is a gift, or grant, a 
power of attorney, a release or a disclaimer. I would 
go further and say that any instrument delivered as a 
deed, and which either passes an interest, or property, 
or is an affirmance or confirmation of something 
whereby an interest or property passes is a deed. 
Many documents under seal are not deeds, for instance 
an award though sealed." {Beg. v. Morton^ L. E. 
2 0. 0. 22.) 

Eequisites of a Deed. Lord Coke, with his usual zeal 
for minutiae, enumerated twelve requisite things for a 
deed, but the following are sufficient : — 

1st requisite. A deed must be on parchment or 
paper, no other substance is permissible. 

b2 
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2nd requisite. The writing must testify to the per- 
formance of some act in the law, to something 
which is intended to affect the party's legal 
position : Thus, an invitation to dinner under 
seal wiU give no right to damages if the promise 
to dine is not performed. (Pollock on Con- 
tracts.) 
3rd requisite for a deed is sealing, which need not bo 
by wax or wafer : e.g., an impression made by 
the end of your penholder, if leaving a clear 
impression, and showing that it was intended to 
take the place of the ordinary wax will suffice. 
The two leading cases on sealing are National Pro- 
vincialBank v. Jackson (33 Ch. D. 1, 0. A.) and Re Smith 
(67 L. T. 64, C. A.). In the former case Lord Lindley 
said (referring to certain reconveyances with the usual 
attestation clause signed by a solicitor's clerk, but which 
bore no seal, and were therefore held invalid) : " There 
is no trace of a seal upon them. It is true that it is 
imimportant what a seal is made of, but there must be 
something in the nature of an impression on the deed 
to denote that it has been sealed." 

The decision in Ee Smith is still more instructive as 
to the absolute necessity of a seal. In that case A. 
signed a bond binding himself to pay a relative a sum 
of money by way of gift. The deed was prepared by 
a solicitor, was signed by A., and was attested by a 
witness, but bore no seal or trace of one. The Court 
held that there being no seal, it was not a deed and of 
no validity. 

The moral of these cases is, do not allow a deed on 
which you spend labour in preparation to be rendered 
of no value because of the omission by you or your 
clerk to see a seal affixed. 



DEEDS. O 

The 4th requisite of a deed is " Delivery. "^^ 

This is an important point, though you may not 
think so under ordinary circumstanoes. 

DeKvery is the handing over {ix.y delivery) of it by 
the party signing to the person who is to take the benefit 
of the deed, but in modem times delivery is usually by 
word of mouth, the party executing it putting his finger 
on the seal and saying the usual formula, " I deliver 
this as my act and deed." 

" It is not necessary that it should appear on the face 
of the deed that it has been delivered, as it may be done 
either by words or actual tradition." {Goodright v. 
Gregory y LofEt, 339.) 

Delivery of a deed then, remember, means either the 
s,otuBl physical delivery or handing over of the deed, as 
when a vendor and purchaser are attending to complete 
B, purchase, and the vendor signs and hands the deed 
across the table, or the intention to part with it as 
B, deed binding the party executing it and usually 
evidenced by the " I deliver, &c." 

A deed it is important to remember takes effect from 
its delivery, but this we will consider in dealing with 
the dating of a deed. 

A deed may be properly delivered although the 
party executing it retains it in his own custody. The 
leading case on this is Doe d. Garnons v. Knight (29 
E. E. 355). There a deed was signed and sealed by 
the grantor, who said in the presence of the witness to 
the deed : " I deliver this as my act and deed," but he 
kept the deed himself. 

Mr. Justice Bayley said : " Upon these authorities 
it seems to me that when an instrument is formally 
sealed and delivered^ and there is nothing to qualify the 
delivery but the keeping of the deed in the hands of 
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the executing party, nothing to show that he did not 
intend it to operate immediately, that is a valid and 
effectual deed, and delivery to the party who is to take by 
it, or to any person for his use is not essential." 

There is one point in connection with delivery which 
affects corporate bodies; and seeing how numerous 
joint stock companies are, I think the law on this 
subject is worth considering. A corporation having no 
personal existence, being unable for example to say 
" We deliver &c.," no delivery by it is necessary. 

The case of Roberta and Security Company , Limited 
([1897] 1 Q. B. 111,0. A.), is instructive on this point. 
There a policy against burglary had been sealed by the 
defendant company, but not handed to the insurer, and 
no premium was paid. The next day a loss occurred 
through burglary, and it was held that the deed took 
effect from the time it was sealed by the company and 
bound it, although lying in its own oflBce. 

This case followed a well-known ruling, and the 
principle involved is. Sir Frederick Pollock thinks, 
open to question (see Preface to 29 E. R.), for 
it is rather startling to hold that a deed binds a 
company before it passes out of its control, and 
seems to be contrary to the general principle of 
delivery. 

But I cite it as illustrating the law of delivery, for 
suppose under identical circumstances the policy had 
been signed by a person instead of being sealed by a 
corporation, and suppose there was an absence of words, 
or conduct, showing an intention to make delivery, 
and that such person had kept the deed in his custody ; 
I take it he would not under such circumstances have 
been boimd, but if he did as the person executing it did 
in Oamons v. Knight, use words expressing delivery, it 
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would be binding. The net practical result of what I 
have been saying about delivery therefore comes to this, 
that in ninety-nine cases out of a hundred physical 
delivery is made, and whether the party who ought to 
make delivery shows that intention by uttering the 
words "I deliver, &C;" or not, becomes immaterial, 
but in some exceptional circumstances, as in Oarnom v. 
Knighty evidence of such intention may become of 
supreme importance. 

Escrow. We now pass to a noteworthy branch of the 
law of delivery, namely, where the deed is delivered 
with the intention that it shall become binding upon the 
person who executes it on the performance of a con- 
dition ; e.g., payment of money. This is an escrow, 
and we may call it a conditional delivery of a deed ; 
that is, the deed is to take effect on performance of a 
condition subsequent, for when once delivery has been 
made it cannot become an escrow (per Rigby, L. J., In 
re McCallum, [1901] 1 Ch. 146). 

The leading case as to escrow is Watkim v. Nash 
(L. E. 20 Eq. 262). 

It may be noted that several authorities lay down the 
rule that a deed cannot be an escrow unless it is 
delivered to a stranger, that is, to a person not a party 
to the deed ; but this is scarcely consistent with common 
sense, and the weighty opinion of Lord Lindley is 
clearly against it. (See London Freehold Company v. 
Suffield, [1897] 2 Ch. 608, C. A.) 

Date of a Deed. A deed takes effect as to each person 
executing it from its delivery, and therefore if the date 
and delivery are not the same, and the deed does not 
provide that its effect shall be from its date, it operates 
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from the delivery, e.g,y if a conveyance is dated 1st 
January, and the grantor thereby conveys freeholds, to 
hold from 5th January, the grant is void (because you 
cannot grant a freehold in futuro) ; but if the deed is 
dated 1st January, but is delivered on 6th January, 
then since the deed takes effect from the time of delivery 
(5th January), the rule as to not granting inftduro is not 
infringed and the deed would be good. (Challis, E. P.) 

Where Deed undated or an impossible date. If a deed 
has no date, or an impossible date, such as the 30th of 
February, and the deed refers to a date, then such date 
will be held to mean date of the delivery, but a date in 
a deed usually means the day it is dated and not the 
date of the delivery. {Styles v. Wardle^ 28 E. E. 501.) 

Deeds dated same day, when they take effect. The 
best authority on this point is Mr. Justice Fry's ruling 
in Gartside v. Silkstone Coal Co, (21 Ch. D. 762), where 
he says — " It appears to me that the law stands thus : 
when two deeds are executed on the same day the Court 
must inquire which was, in fact, executed first, but 
when there is anything in the deeds themselves to show 
an intention either that they shall take eS-Qoi pari pa^sUy 
or even that the later deed shall take effect as in 
priority over the former, in that case the Court assumes 
the execution of the deeds to be in such order as to give 
effect to the manifest intention of the parties." 

Parties to a Deed. Eemembering that a deed is in the 
nature of a contract, it is not hard to recollect that the 
old law was that no one could sue on a deed unless he 
was a party to it, but that applied only to the taking of 
an immediate estate. If the estate was in remainder the 
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rule did not apply, and with obvious reason, for how 
could a person not in being at the date of the deed, 
say a child claiming under his parents' marriage settle- 
ment, become entitled if the rule admitted of no 
exception. 

The old law has been altered by the Eeal Property 
Amendment Act, 1845, sect. 5 of which enacts : " An 
immediate estate, or interest in any hereditaments and 
the benefit of a condition or covenant respecting any 
hereditaments may be taken, although the taker thereof 
be not named a party to the indenture." 

But it would appear that this section must be taken 
to only apply to a covenantee who is in existence at the 
date of the deed. Therefore, a covenant entered into 
with A. and his successors in title would not give the 
successors any right under this Act. {Kehey v. Dodd^ 52 
L. J. Ch. 34.) 

Description of Parties. In Elphinstone's " Intro- 
duction to Conveyancing " are some valuable remarks 
as to how to describe peers and others of high rank, but 
as they are not frequent parties to deeds I need not say 
more, but you may occasionally have to describe the 
wife or widow of a baronet, or knight, e.g,^ Mary, the 
wife of Sir Thomas Jones, Knight, is properly described 
a,s^" Dame Mary " Jones. " Esquirey^ includes Justices 
of the Peace and others so named in their commissions 
(as to who is legally entitled to be called Esquire, see 
Eng. Ency. under that title). A divorced woman must 
still be described by her divorced husband's name, and 
a divorced wife of a peer can still continue the title 
acquired by that marriage, even if she re-marry a 
commoner. {CowUy v. Cowley^ [1900] P. 305, 0. A.) 
^^ Gentkman " is an elastic term, and in Bills of Sale, 

b5 
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where a correct description is necessary, it has, "when im- 
properly used, led to the deed being avoided. A Non- 
conformist minister is correctly described as " Reverend J* 
{Keet V. Smithy L. E. 1 P. D. 73.) Bastards are named 
by their reputed names, and when you see in a deed, 
" John Jones, otherwise John Smith," it is usually a case 
of bax sinister. 

Becitals. Beoitals are not essential to a deed. They 
are usually divided into ^^ narrative^^ and ^^intro^ 
ductory/^ It is hardly possible to lay down rules for 
the drafting of recitals ; each case depends on its cir- 
cumstances. Narrative recitals recite the terms of a 
document, say, for instance, a mortgage deed. Intro- 
ductory recitals introduce an explanation of the object 
of the succeeding part of a deed, and may often be 
dispensed with, e.g., if A. is seised in fee it is un- 
necessary to recite an agreement to mortgage to B., 
but the testatum should follow without a recital. 

Recitals bind the parties to the deed by estoppel, that 
is, the statements in a recital are binding on the parties 
who are estopped from denying them. 

In framing recitals the old practice was to recite 
documents verbatim, but if the language is shortened 
where possible, and not added to by the importation of 
words not in the original document, that course I think 
should be followed. 

Recitals in instruments twenty years old are, if 
accurate, sufficient evidence of what they recite (Vend, 
and Pur. Act, 1874, s. 2) ; the importance of accurate 
recitals is, therefore, great in dealing with conveyancing 
documents. 

Consideration. Valuable consideration is money, or 
money's worth. Marriage is a valuable consideration. 
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A deed imports eonslderatioii, except a covenant in 
restraint of trade which requires another consideration 
than that which a deed imports. 

The question of consideration is of importance in 
connection with voluntary deeds, on which I will say a 
few words. By a forced construction of the Statute of 
27th Elizabeth (c. 4), relating to conveyances to defeat 
purchasers, the old law was that if A. made a voluntary 
gift {i.e., without valuable consideration) of his free- 
holds or leaseholds to B., he could afterwards defeat his 
gift by conveying to C. for value ; but if there was any 
consideration, such as a covenant to indemnify the 
settlor, where leaseholds were assigned, it was held to be 
a binding deed. {Price v. Jenkins^ 5 Ch. D. 619, C. A.) 

All diflSculty is now got over by, the Voluntaiy Con- 
veyances Act, 1893, which makes voluntary conveyances 
binding on the settlor. The Act is one of great utility, 
and reliance upon it frequently takes place. 

Covenants. Covenants used, prior to the Con- 
veyancing Act, 1881 (s. 59), to name the covenantor's 
heirs in order to bind his real as well as his personal 
estate, but by this Act the heirs as also the real estate 
are bound. 

Covenants may be given by covenantors who covenant 
jointly and severally, and may be entered into with 
covenantees jointly and severally. 

I rather think that joint and several covenants are 
often inserted without a proper appreciation of the 
rights to which they may give rise. 

The following is a good illustration. In Lepi/ v. Sale 
(37 L. T. 709) there was a lease to A. and B., who 
covenanted jointly in the usual way to reparp and so 
forth. A. died and B. became insolvent. The 
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covenantees {i.e.^ the lessors) sued the executors of A., 
but it was held that the liability under the joint 
covenant passed wholly to B. on A.'s death, and the 
lessors could not recover from A.'s estate. 

If your client, the lessor, wishes to make each tenant 
individually liable, you must insert clearly several as 
well as joint covenants. Thus a covenant by A. andB. 
that they,, "or one of them," will repair, is a joint 
covenant only. (White v. Tyndally 13 App. Cas. 
263.) 

Another disadvantage under a joint covenant com- 
pared with a joint and several covenant is that the 
covenantor by releasing one covenantor releases both, 
and if a judgment is obtained against one of two 
covenantors the other is released. Kendall v. Hamilton 
(4 App. Cas.. 504) is the well-known authority on this 
point. 

A covenantor who takes the benefit of a deed is 
bound, although he does not execute it (e.^., assignee of 
a lease) {Wilkon v. Leonard^ 3 Beav. 373), but it would 
be careless to omit to see it signed. 

Indentures and Deeds Foil. They are called indentures 
because they used to be indented in such a way that 
when executed in duplicate the two parchments fitted 
each other, that is tallied with one another, the idea 
being to evidence the genuineness of each part. Lord 
Coke laid it down that indenting was a necessity. Here, 
as in so many seemingly foolish rules of law, the origin 
was rational, but as a rule of law after cesser of the 
reason of the custom became absurd. This necessity 
was done away by sect. 5 of the Eeal Property Act, 
1845, which in future renders indentation unnecessary. 

A Deed Poll, as its name implies, meant that the deed 
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was polkdy or cut even at the top. It now means a 
deed where all the parties are of one part. 

Alterations in Deeds. The old law made, as Sir 
Pitz-James Stephen said, a " fetish " of deeds, and any 
alteration, erasure, or addition avoided it {Pigofs Case) ; 
hut a more commonsense view now prevails, and only 
a fraudulent material alteration would, I think, render 
a deed void. Lord Hersehell, in Lmce v. Fox (12 App. 
Cas. 206), as much as said this, thus bringing the law on 
the subject into line with alterations in negotiable in- 
struments. 

The presumption of law is that alterations in a deed 
were made before execution, but that alterations in a mil 
were made after execution. 
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I pass on to some remarks on the preparation of con- 
veyancing documents, but before doing so I must again 
urge the absolute necessity of acquaintance with the 
principles of the law of property, especially of real 
property, and I know of none more important than a 
knowledge of the law of perpetuity, or remoteness, and 
the value of the legal estate. 

The books which occur to me as most helpful in 
the way of suggestions for drafting conveyancing 
documents are Elphinstone's Introduction to Convey- 
ancing (Chap. III.) and vol. I. of Davidson's Con- 
veyancing (Chap. 11.) . 

Mr. Davidson's rules were these : — 

Rule 1. — ^Before a draft is begun the whole design 
should be conceived. 
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There is nothing so essential as this. Before you sit 
down to draw, say a settlement, think about it. Then 
search the precedent books, and, having improved your 
ideas, put down in skeleton form all the clauses which 
you think should be inserted. Then note in which 
pages of the book of precedents they are to be found, 
and, having carefully read any notes in the precedent 
books which bear on the matter, begin to draw your 
draft, but not before. 

Rule 2. — ^Nothing should be omitted, or admitted at 
random. 

Rule 3. — The order of the draft should be logical. 

Rule 4. — The ordinary forms and technical language 
should be used. 

Rule 5. — ^The language should be precise and 
accurate. 

I cannot dwell longer on this subject, but we may 
sum it all up by saying : Do not slavishly copy the form, 
but carefully think about it, and know the why and 
wherefore of what jrou write. 

I cannot close this topic without expressing the hope 
that some effort should be made by those who. are 
answerable for the preparation of conveyancing docu- 
ments to see that they are drafted, or at the least 
settled, by competent persons, and not by imtrained 
clerks or callow youths ; but perhaps the fault of the 
present state of things lies with the public, who fail to 
realise that a cheap conveyance may lead to an expen- 
sive law suit. 

A learned judge, in a recently reported judgment, 
thus expressed himself : — " I wish the rising generation 
would learn to draw deeds so that judges can under- 
stand them ; but they certainly do not, because there is 
not a week in which I have not some deeds of covenant 
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which I find almost impossible to understand, and 
sometimes the Court of Appeal are as much puzzled as 
myself." 

Duval, the great conveyancer, when asked whether 
perusing abstracts was not dull work, admitted that it 
often was, but that sometimes his labours were rewarded 
with a " Brilliant deed." (See Campbell's lives of the 
Chancellors.) 

His chance of finding a brilliantly drawn deed in 
these decadent days would be rather slender, he would 
occasionally find a few long abstracts, but his labour 
would mainly consist in the understanding of abstracts 
characterised by ignorance and gross carelessness. 

Importance of the Ejusdem Generis Eole. There is a 
rule of construction of legal documents which is highly 
important to remember in preparing them — ^I mean the 
ejmdem generis rule — ^which rule is, that if you have a 
string of words followed by general words, e.g.^ " and 
all other &c.," the general words may be held to apply 
to only things of the same kind as the particular words. 
Por example, in Crompton v. Jarratt (30 Ch. D. 298, 
0. A.) there was a conveyance of freehold land described 
in a schedule," and then the deed said: "And all other 
the freehold hereditaments of the settlor situate in the 
parish of D." The settlor owned an advowson, which, 
of course, is a freehold hereditament, and within the 
general words of the deed, but it was held that the 
ejmdem generis rule applied, and that land, and not the 
advowson, was intended to pass. The tendency is not 
to extend this rule of construction, which has been 
carried to too great a length. 

One of Mr. Davidson's rules, you will remember, 
was that technical terms should be used, and it would 
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be a good practice to note in your commonplace book 
new words when you ineet with them. The English 
Encyclopsedia, compiled by specialists of the day, 
will be found useful in this way, and Stroud's or 
Wharton's dictionaries may also be consulted. 

A few Technical Terms. Here is a glossary of a few 
words, "familiar in our ears as household words," 
which we ought to understand. 

" Premises,^^ — This word (premissa) properly applies 
to what has been previously mentioned, and is only so 
used in well drawn instruments. " Trust premises " 
is a useful phrase in personal settlements, and is the 
most apt to employ in the habendum^ as it gathers up 
all that has gone before. 

" hereditaments "is a comprehensive word which 
extends to property, corporeal or incorporeal, real, 
personal, or mixed. (David. Conveyancing, Vol. I., 
p'. 69.) 

" Messuage " will comprise adjoining outbuildings, an 
orchard, and the curtilage (that is, the courtyard and 
contiguous appurtenances). As to curtilage^ refer to 
Xiord Justice Eigby's judgment in Pilbrow v. Vestry 
St. Leonards ([1895] 1 Q. B. 433, 0. A.). 

^ Estate " and " interest " are often used together, but 
estate" properly refers to an estate of freehold, 
interest " to leaseholds and other personalty. Before 
the Conveyancing Act, 1881, "grant" was the operative 
expression applied to freeholds, and "assign" was 
applied to leaseholds, but, since this Act, " to convey " 
is applicable to both ; but " conveyance " should only be 
applied to an assurance of freeholds to distinguish it 
from an assurance of leaseholds. 
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I propose to conclude this lecture by some remarks of 
a practical kind : — 

(1.) .Always write on half-sheets of draft paper, and 
only on one side, so that additions can be made, and 
leave space between the lines for insertions. If all 
your space is filled, write " Eider," and pin on a piece 
of paper sufficient for the purpose. 

(2.) Whose duty to prepare documents ? — ^It is the 
duty of the solicitor of a purchaser, mortgagee or lessor, 
to prepare the draft. The intended wife's solicitor 
prepares a marriage settlement, but the husband pays 
for it {Helps v. Clayton, 17 C. B. (N. S.) 653), and 
the solicitor of a releasee prepares the release. Most 
useful information on a subject so important to 
solicitors will be foimd in Greenwood's Practice of 
Conveyancing. 

(8.) Perusal of a Draft drawn by another Solicitor, — 
It is the duty of a solicitor perusing a draft to only 
make such alterations as afEect his client's interest, or to 
point out obvious errors. It is no business of the 
practitioner who approves a draft to teach law to the 
gentleman who prepared it. Not a single phrase, not 
a word, not a letter, should be altered, unless the 
solicitor approving considers his client will be pre- 
judiced ; but there is no objection to making sugges- 
tions which are manifestly to the improvement of the 
draft. There is no rule more grossly abused and mis- 
understood than this, and if space permitted I would 
quote Mr. Dart and other conveyancers in regard to the 
ignorance which exists as to the true functions of a 
practitioner in approving on his client's behalf a draft 
prepared by another solicitor. 

(4.) Arrangement of Parties to a Deed, — The drafts- 
man must keep the rules on this subject well in mind if 
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he would learn his profession properly, and save himself 
and other practitioners trouble. 
The usual principles are these : — 

(a) Persons having a joint interest, e,g.^ trustees, or 

husband and wife, where the husband 
conveys in his wife's right, are made parties 
of the same paxt. 

(b) Persons having separate interests should be of 

a separate part. 

(c) Where property is to pass, the persons to 

convey should come first: thus, vendors, 
mortgagors, settlors, or lessors. 

(d) The persons in whom the legal estate is vested 

must be made of the first part. This is 
probably the most important rule of all. 

(e) Persons having partial or temporary interests, 

such as second mortgagees, tenants for life, 
or annuitants, should follow after the 
owners of the legal estate. 

(f) Persons having interests subject to prior 

interests, e,g,y a mortgagor, should come 
last in the order of the conveying parties. 

(g) Purchasers and others taking from the con- 

veying parties come last, and if there is a 
trustee for the purchaser he should be 
placed last of aU. 
For further information, consult the works of Mr. 
Davidson and Mr. Elphinstone already mentioned. 
There are a few points which I should like to add. 
A lease is usually carried out by a lease and counter-^ 
part. The latter term was formerly not confined to 
leases. (2 Bl. Com. 20.) The lease is signed by the 
lessor and the counterpart by the lessee, and either may 
put the part held by him in evidence without being 
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obliged to produce the other part. (Stephen on Evi- 
dence.) 

Deeds may be executed iu duplicate^ that is, two 
originals, both parts signed by all parties ; this is the 
common practice when grants of rent-charges are pre- 
pared. In such case the stamp duty is denoted^ and 
the owner of the rent-charge retains the denoted part. 

In deeds poll it is usual to commence with, when 
there are recitals, " To all to whom these presents shall 
come, A. B., of, &c., sends greeting"; and if no 
recitals, "Know all men by these presents that I, 
A. B., of, &c." 

There is certainly the air of antiquity about these 
forms, which have been in existence many centuries, but 
seem rather out of date to the lay mind. If preferred, 
you can substitute a form to be found in Sweet's Con- 
veyancing: "Be it known, &c." Mr. Sweet, it may 
be remarked in passing, introduced several innovations 
of merit. Thus the ungrammatical " This Indenture 
made, &c.," appears in his book as '^ An Indenture, 
made, &c.," and he substitutes " Witnesses " for the 
archaic " Witnesseth,^^ There is one little alteration 
Mr. Sweet suggested which is certainly good and one I 
have long adopted. Instead of reciting, " Whereas by 
an indenture dated the day of > 19 ? and made, 
&c.," it is neater to say, " Whereas by an Indenture 
made the day of > 19 , between, &c." 

A few words as to supplemental deeds. It is advisable 
in referring to the principal deed to show the nature of 
that deed. To briefly refer to the principal indenture 
without giving some particulars beyond its date, and 
the parties to it, as some careless practitioners do, may 
lead to confusion and mistake, as in a case within the 
present writer's knowledge. 
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One of Mr. Davidson's rules was the value of accuracy 
in drawing a deed. Let nie mention a few instances in 
which that rule is apparently neglected. 

One often sees a recital that " A. B. is seised in fee 
free from incumbrances, except a yearly rent-charge." 
What this recital usually means is freedom from mort- 
gage incimibrances, for that is what we usually mean 
by incumbrances, and therefore reference to the rent- 
charge is, I think, better omitted, but " incumbrance " 
is, no doubt, used in a wide sense. Thus, Baron Parke, 
in Ballard v. Way (46 E. E. 387), speaks of a statutory 
notice to treat as an incumbrance. (And see Land 
Transfer Act, 1875, s. 18.) 

Again, in describing parcels one meets with "now 
or late in the tenure or occupation of A. B." Tenure 
has a well-known meaning to lawyers, and should not 
be used as equivalent to tenancy. (See Challis, E. P.) 

Again, we often see a recital that " A. B. died leaving 
O. D. his eldest son and heir-at-law " ; but A. B. might 
leave several heirs, according to the nature of the 
property (ChaUis, E. P.), the recital should run: 
^* Whereas the said A. B. died, leaving 0. D. his eldest 
son and heir-at-law entitled to the hereditaments afore- 
said." 

Again, it is sometimes recited that " the vendor is 
4seised of or otherwise entitled." Here the words " other- 
wise entitled " do not estop the vendor as they should 
-do from denying that he has the legal estate at the date 
of the deed. 
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Lecture 11. 

Abstracts of Title. 



VENDOR'S EIGHT TO SELL. 

The first duty on receiving instructions to carry out a 
sale of landed property is to inquire by searching the 
deeds whether your client has power to sell it. If after 
a preliminary inquiry you are satisfied on this point, 
you should then (except in simple cases) make a brief 
epitome or analysis of the title to enable you to protect 
your client as regards any questions which may arise 
thereon. 

The vendor may be selling in his own right as abso- 
lute owner, in which case no difficulty as regards the 
power of seUing will arise, or he may be selling in 
right of another, either as trustee, mortgagee, tenant for 
life, trustee in bankruptcy, or as company liquidator, 
and at the very threshold of the matter you may ex- 
perience difficulties as regards the right of seUing. 

I do not propose to make an exhaustive Hst of vendors 
who are not absolute beneficial owners, but the follow- 
ing are the principal examples, namely, tenants for life 
selling under the Settled Land Acts, trustees, executors 
and mortgagees. 

Sale by Tenant for Life. We will suppose the vendor 
is a tenant for life. In that case you must see whether 
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he has given the proper notices of intention to sell to 
the trustees of the settlement and their solicitors under 
sect. 45 of the Settled Land Act, 1882, although you 
•will bear in mind that o, purchaser is excused imder that 
statute from making inquiry. 

Sale by Mortgagee. Next, we will suppose the 
vendor is a mortgagee selling under his power of sale. 
Here inquiry must be made whether the power of sale 
has properly arisen. 

There is one point in connection with a mortgagee 
selling under a power of sale which is of possible 
practical convenience. Sometimes all those concerned 
are desirous to sell, but there are difficulties in getting 
all the owners of the equity of redemption to concur. 
In cases of this kind (but only, of course, where no one 
is likely to be prejudiced), the Grordian knot into which 
the title to the equity of redemption may have become 
twisted can be cut by the friendly aid of a mortgagee 
selling under a power of sale which has not sfaictly 
arisen. 

The authority for this course, which naturally must 
only be followed with the greatest circumspection, is a 
decision of Sir Greorge Jessel {Dicker v. Angersteitiy 3 
Ch. D. 600), who laid it down that under a clause pro- 
tecting a purchaser from having the sale impeached by 
the mortgagor, the purchaser had a good title, even 
although the whole of the mortgage debt had been paid 
ofE at the date when the power of sale was purported to 
be exercised. 

I may observe that there is a ruling which, I think, 
notwithstanding the eminence of the learned judge, is 
open to question, which decides that a purchaser may 
in a sale under the Conveyancing Act, 1881, inquire 
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•whether a mortgagee's power is properly exeroiseahle, 
but if the inquiry is not put the sale will he good. 
The case referred to is Life Interest^ 8fc. Corporatioriy 
Limited v. Hand in Hand Society ([1898] 2 Oh. 230). 

Sale by Trustees. The next class of vendors is a large 
one — ^I mean trustees — ^and I propose to refer to some of 
the difficulties which may arise when they wish to seU. 

The first point I will touch on is how far a trust for 
Bale is exerciseable by any but the original trustees, that 
is, whether their heirs or assigns, or other possible 
sequels in interest, were intended to exercise the power. 
This question will necessarily depend on the wording 
of the instrument itself. Legislation has helped to get 
rid of some difficulties, but questions of the kind may 
stiU arise. 

As to the general rule on the subject reference may 
be made to that ingenious, learned, and yet common 
sense judge. Sir George Jessel, who laid it down thus : 
^'The true view appears to me to be this, that the 
person to execute the trust for sale is the person who 
takes the estate in accordance with the [trust instru- 
ment]. There is a trust annexed to the estate, and 
when we find who is the person who takes the estate 
under the [instrument], then we find who is the person 
to execute the trust." {Re Osborne to Bowktty 13 Oh. D. 
783.) 

The Legislature has interposed to obviate some of 
these difficulties. The Conveyancing Act, 1881 (now 
sect. 22 of the Trustee Act, 1893), provides: " Where 
a power or trust is given to or vested in two or more 
trustees jointly, then the same may be exercised by the 
survivors or survivor of them for the time being," and 
sect. 10 of the Trustee Act, 1893, provides that a newly 
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appointed trustee shall have all the powers of the original 
trustees. 

Another difficulty which may confront you under a 
trust for sale is whether the beneficiaries have become ab* 
solutely entitled, and so put an end to the trust. On this 
point reference may be made to the decision in Cotton^ s 
Trustees mid School Board of London (19 Ch. D. 624), 
which shows that, as a general rule, the trust for sale 
will continue during such time as may be conveniently 
required for the purposes of the trust. 

Sale by Personal Eepresentatives. The remaining 
class of vendors is that of executors and administrators, 
and since the Land Transfer Act, 1897, a very import- 
ant one. 

I purpose considering the case of leaseholds first, 
because the powers of an executor or administrator over 
personal estate have existed a very long time, whilst the 
power of selling real estate is only conferred by the will 
itself, or by statute. 

A personal representative has very large powers over 
the personal estate vested in him. He can sell, mort- 
gage, or pledge leaseholds or other personal estate, and 
the purchaser or lender has to assimie that the personal 
representative is acting in a course of administration 
and can confer a good title. 

On this question reference may be made to the notes 
to miott V. Merryman (2 Wh. & Tud. L. 0. 896), which 
work is an admirable repertory of law, recently and 
most excellently re-edited. A good case as regards the 
power of a personal representative to mortgage lease- 
holds is Russell V. Plaice (18 Beav. 21), one passage 
in which runs : " For the purposes of selling the 
estate of the testator the executor is considered as 
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absolute owner and has all the power incidental to this 
character." 

When, then, a personal representative sells leaseholds, 
or other personalty, the purchaser, unless he has notice 
of any irregularity, gets a good title and need not 
inquire as to the power to sell, or as to the application 
of the purchase-money ; but the personal representative 
had no such right as to real estate, and until the legis- 
lature interfered the only authority of an executor to 
sell it was where he was authorized under a charge by 
the testator for payment of his general debts. 

Before I pass on to the statutory powers of a personal 
representative over real estate, I will allude to a case, 
but not one often occurring, in which a title to real 
estate may be made by an executor. The law was that 
where a testator directed his executor to sell to pay his 
debts, or say for the purpose of dividing his whole 
estate, but he failed to devise his realty to the executor, 
which consequently descended to the testator's heir ; in 
that case a common law power was held by implication 
to be vested in the executor to enable him to carry out 
the testator's wishes, imder which the executor could 
pass the legal estate, which remained in the heir untU 
the sale and conveyance ; and then without his concur- 
rence passed out of him to the purchaser. This was 
called a " bargain and sale by common law " to dis- 
tinguish it from a bargain and sale enrolled under the 
Statute of Henry VIII. (Statute of Enrolments). As 
to this rule, see Hamilton v. Buckmaster (L. R. 3 Eq. 
323). 

The first statute to be mentioned in regard to an 
executor's power over his testator's realty^ is Lord 
St. Leonards' Act (22 & 23 Vict. o. 35, ss. 14 to 18 ; 

s. c 
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and see Farwell on Powers), under which, where a 
testator has charged his real estate with payment of 
his debts, or specific legacies, the devisees in trust or 
the executors have implied powers of selling or mort- 
gaging to raise the money. The Act was not well 
drafted, but .conveyances under its provisions are not 
unfrequently met with. 

I have referred to the wide powers of a personal 
representative over personal estate, but the power which 
an executor possessed under an authority to sell real 
estate to pay debts under a charge thereof was strictly 
limited. One example will suffice. In 1882 the rule 
was laid down by the Court of Appeal that a purchaser 
buying real estate, from a trustee selling under a charge 
for payment of debts, need not inquire whether the 
debts have all been satisfied if not more than twenty 
years have elapsed (that being the period of limitation 
for mortgage and other specialty debts). This case was 
Re Tanquerat/'Willaume v. Landau (20 Ch. D. 465, 
0. A.). 

On the other hand, if a personal representative sells 
leaseholds at any distance of time, no inquiry can be 
made as to the reason of the sale : an important autho- 
rity on this point is He Venn and Furze^s Contract 
([1894] 2 Oh. 101). The question how far a purchaser 
can make such inquiry on a sale of freeholds under the 
Land Transfer Act, 1897, has not yet been decided ; but 
in the view of the present writer no such inquiiy is per- 
missible, but if the purchaser has notice that there is no 
occasion to sell, or of any other irregularity, of course 
he will be affected thereby. 

The powers of a personal representative over lease- 
hold and other personalty have been discussed in order 
to lead up to the very important changes effected by the 
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Land Transfer Act, 1897, under whioli personal repre- 
fientatives maj sell real estate. 

The scheme of the Act is briefly this : to assimilate 
to real estate the law relating to leaseholds as regards 
vesting the property of the testator, or intestate, in his 
personal representatives, and to give them powers of 
seUing or mortgaging to raise money for the purposes 
of administration of the estate. 

Sect. 1 of this Act provides in effect that, whether 
the owner of real estate dies testate or intestate, it vests 
in his executor or administrator " as if it were a chattel 
real^^ and can be dealt with to pay debts, and so forth, 
like personalty. The Act is not well drawn. There 
are one or two works on it, the late Mr. Robbins's being 
a useful one. I do not remember any decision under it, 
except a ruling which decides that where an executor 
does not renounce probate, and power is reserved to him 
to prove at a future date, then the real estate remains 
vested in him and he must concur in the conveyance. 
{Fawley v. London Provincial Bank, [1900] 1 Ch. 58 — 
a case which has been criticised, but which I regard as 
sound, if inconvenient.) 
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We are now in a position (subject to fixing the root 
of title) to begin to draw the abstract ; and, seeing how 
important a branch that is to articled students, I propose 
to deal rather fully with it. 

Mr. Preston, Mr. Sweet and other learned convey- 
ancers have expressed their views as to what an abstract 
should be, and from their observations I will try to show 
on what lines I think an abstract ought to be prepaxed. 

c2 
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" Abstract " of title indicates an abstract, that is a 
shortened statement, of the vendor's title ; then what dd 
we mean by title ? By title we mean all those acts and 
events in the law by which the vendor's right to the 
property is arrived at, all those investitive facts in 
scientific language, or the various " links in the chain *' 
of the vendor's title — to adopt a useful phrase — ^under 
which the vendor becomes entitled. 

Title means, then, what has been said ; but we also 
prefix the word " Abstract," which includes an abstract 
of the deeds and other evidence which show the^ 
vendor's right. 

So, then, in drawing abstracts we must remember to 
keep in mind two things: — (1) The facts and events 
which are the links of the vendor^ title^ and (2) the 
evidence which is to prove those facts. 

We may compare an abstract with a pleading. If 
we had to set out A. B.'s title in a pleading, we should 
say that by a deed dated so and so C. D. conveyed to 
him, but the evidence on which A. B. relies must not be 
set forth. This would correspond with one of the chief 
objects of an abstract, namely, a statement of A. B.'s 
title ; but the abstract would differ in that its office, un- 
like a pleading, is in addition to stating the links of the= 
title to set forth all the documentary and other evidence 
which prove such title. 

But we have not included all the objects of an 
abstract, which must show, in addition to the legal and 
equitable ownership, all mortgages, incumbrances, and 
other matters afiecting the property. Thus, suppose- 
there are restrictive building covenants : the deeds which 
contain them — or, rather, the relevant portion — ^must be 
properly abstracted, even if they are long anterior to 
the root of title. 
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The object of an Abstract. We are now better able 
to define what is the proper function of an abstract of 
title. I would explain it by saying that the object of 
an abstract is to show (1) all the facts and events which 
Jorm the links of the vendor* s title and disclose the legal 
and equitable ownership^ and (2) the evidence hy means of 
abstracted deeds, probates, certificates of birth and so 
forth which p7we the title, and (3) all such incumbranceSj 
restrictive covenants^ easements granted by deed, and 
other matters as affect the property. 

Eoles in Drawing Abstracts. Bule 1. — Only abstract 
what is relevant to the purpose of the abstract; e.g., if the 
mortgagor will concur in the conveyance to the pur- 
chaser it is obviously useless to abstract the proviso for 
redemption, yet how frequently this is done ! 

" There are few things," wrote Mr. Preston, " more 
distressing than to wade through a long abstract to 
combine its parts ; select the distinctions which different 
parts require, and in the sequel to discover that nine- 
tenths of the labour which has been employed has been 
useless and has distracted the mind to no purpose." 
(Preston on Abstracts, vol. 1, p. 4.) 

Sometimes, it is true, you may experience a doubt as 
to the necessity or expediency of abstracting a certain 
document. When this is so the only safe course is to 
put it on the title and leave the purchaser to decide as 
to its importance. On this point I will quote a dictum 
of the late Mr. Justice Pearson : " To my mind the 
purpose of an abstract is to show everything necessaxy 
for the title which the vendor intends to make to the 
purchaser, and he is bound to set out all those parts of 
the deed which not only show that he has a good title 
but which may contain anything which may affect the 
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jadgment which would be formed upon the passages 
that are set out." {Burnaby v. The Equitable Rever- 
sionary Society^ 28 Ch. D. 416.) 

I think equitable charges should not be abstracted if 
paid o£Fy although some doubt used to exist on the 
point; but of course a mortgage and re-conveyance 
should be abstracted, for the legal estate might have 
failed to pass by the latter. 

Rule 2. — Observe the chronological order of dates. The 
object of this rule is, of course, to facilitate perusal 
of the abstract. There is one exception usually made 
in the chronological order, namely, as regards the date 
of a wiU, which is usually set out first, and] then the 
dates of death and probate follow; but this practice 
breaks the order in case dates, say of intervening 
documents, are set out between the date of the will and 
of the testator's death. This interruption in the 
continuity of the chronological order is easily avoided 
by putting the date of the death first and keeping the 
date of the will in the body of the abstract, which 
latter date is usually unimportant unless the will was 
made before the WiUs Act, 1837. (See Appendix, 
p. 234, which will readily explain what has been said.) 

Rule 3. — Every document subsequent to the root of 
title must be abstracted-in-chief. Evidence by recitals 
in other documents is insufficient and wholly irregular. 
This rule simply means, that having started your root 
of title, you must follow it down by abstracting-in-chief 
every subsequent document ; and untU a recent decision 
I never heard of any other rule, but to dispel any pos- 
sible lurking error I will quote the head-note of that 
case: 

" Every document that forms a link in the vendor's 
title ought to be abstracted-in-chief. In an abstract of 
title to leaseholds an assignment appeared only by way 
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of recital in another document. Held, that an abatract 
of the recited assignment must be delivered to the 
vendors. {Be Stamford 8fc, Bank and Knighfa Contracty 
[1900] 1 Ch. 287.) 

Hints in preparing Abstracts. (1.) Margins, — ^The 
chief feature about an abstract is the use of margins. 
The object being to show by this device the dijBPerent 
parts of an abstracted document, so that the practitioner 
can alight at once on the part of the deed he requires. 
Remember, then, the use of margins is to catch the eye 
in reading the abstract and inform the conveyancer 
as to the part of the deed he seeks, and this might be 
done more than it is. For instance, a long exception of 
minerals in a separate margin would be an improve- 
ment. Also, where there are many parties to a deed 
trouble would be saved if a fresh line were begun as the 
parties to each separate part came to be described, a 
practice recommended by Mr. Preston (and see 
Appendix, p. 229), also by the putting of a fresh line 
to each recital of deeds previously abstracted : e.g,y 

1899, 1st June. Eeciting the hereinbefore abstracted 

indentures of 

1st January, 1860 

1st July, 1870, and 

1st November, 1888 
{not all in same line thus ; 
1 Jan,, 1860 ; 1 July, 1870 ; and 1 Nov., 1888]. 
Passing over the appropriate margins, which can be 
learned from precedents in vol. 1 of Bythewood's Con- 
veyancing, Comyns on Abstracts, Sweet's Conveyancing, 
or common forms in daily use : I come to abbreviationsj 
and here I may remark that it may be of utility to 
glance at the list of abbreviations set out in Yol. I. of 
" Key and Elphinstone's Conveyancing." 



^'^ 
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(2.) Mode of abstracting. — The usual plan is to turn 
the present into the past tense, but the practice as to 
how the abstract should be drawn varies. Some write, 
" It was witnessed," others, " It is witnessed." I can 
give no authority for the remark, but my belief is that 
the abstract in the form in which it survives used to be 
prepared with the view of facilitating the drawing of 
recitals (in the days when every document was recited 
as a matter of course). If this is the correct theory it 
gives a principle to go upon, and we may safely wiite 
fcas instead of is witnessed, since recitals are usually 
framed in the former way. 

There are two modifications adopted by some prac- 
titioners in regard to dates which I recommend, viz., 
Put the date of the year first, e.g.j 1901, 1st January 
(not 1st January, 1901). The date of the year put 
first catches the eye better ; and do not write 
**1901, 1st January, 5y indenture of this date"; say 
simply, " 1901, 1st January, Indenture of this -4at^ 
between &c." (See Appendix, p. 229). Narrative 
recitals should be set out verbatim ; introductory recitals 
can often be abridged to advantage. 

(3.) Parcels, — The description of the property first 
abstracted is usually fully set out, but once done there is 
no occasion to set it out again: simply say, for example, 
" All that, &c., by the description lastly abstracted." 
(See Appendix, p. 234.) 

(4.) Identity, — This subject is frequently a source of 
trouble, but may occasionally be helped materially by 
sending a clerk to take an extract from the Tithe Map, 
if in a country district, or by referring to public maps 
if in a town. 

It may be observed that public maps, such as Tithe, 
or the Ordnance Survey Maps, are not admissible in 
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^denoe as regards individual, but only as regards 
public rights. (Stephen on Evidence, p. 48 ; Wilber^ 
Jbrce V. Hearfield, 5 Ch. D. 709.) 

There is one useful hint I recommend in the case of 
identifying property acquired, say, by a large partner- 
ship firm as their business from time to time extended. 
The various parcels in this and similar cases often 
T)ecome intermixed, and identity becomes difficult. 
l\rhen this is so, compare the descriptions in the 
•different purchase deeds in the order of acquisition by 
ihe vendors, and it very often happens that, compared 
in this way, a clue afforded here and there through 
tenants' names, or the like, will settle the whole 
•question of identity. 

In regard to copyholds, it is notorious that descrip- 
iions are extremely vague, and a vendor is not therefore 
obliged to identify the parcels, {Long v. Collier, 28 
E. E. 79.) 

(5.) Plans, — ^I need j^ hardly say that an abstract 
without copies of the plans is no abstract at aU. 
Always be careful to see that a copy of every plan 
^accompanies the abstract; and never forget — ^for its 
omission is frequently the source of error — to place the 
date of the document on the copy plan to which it refers, 
likewise the compass points. The latter are sometimes 
most valuable in identifying property. 

I have referred to the abstracting of recitals and 
parcels : I pass to another part, I mean the useSy which 
should be carefully abstracted. As to mode of abstract- 
ing uses to bar dower (see Appendix, p. 230), 

(6.) Headings to Abstract, — The first thing to re- 
member is to show the name of the vendor whose 
title is to be deduced. Therefore be careful to say 
abstract of the title of A. B. to so-and-so, not simply 

c5 



34 ABSTRACTS OP TITLE. 

abstract of title to &o., as is frequently done. Show 
who your vendor is by the first heading, and this will 
assist the perusal of the abstract. Where different 
shares have different titles keep them distinct, and put 
appropriate headings, e.g,^ " As to the one-fourth share 
of the said W. Smith," (See Appendix, p. 231.) 

(7.) Tabular Statement to Abstracts. — I know of no 
improvement which could be introduced in regard to 
abstaracts which would be of so great utility as the 
prefixing of a tabular statement of the nature indicated 
in the Appendix, p. 229. It would not require much 
skill to do this and to do it correctly, but the saving to 
the vendor's solicitor himself and to the peruser of the 
abstract would be incalculable. Let anyone once adopt 
the suggestion, and I think he will be so impressed 
with its advantage that he will adopt it for all but the 
very simplest abstracts. The form in Appendix, p. 229, 
may be compared with the tabular statement in Sweet's 
Conveyancing. 

(8.) BuHding Societies^ Receipts, — In abstracting 
statutory receipts of building societies you should set 
out a full copy of the receipt, because unless the receipt 
is in conformity with the rules of the society and the 
Acts relating to these societies, the legal estate would 
not pass by way of reconveyance. 

Space will not permit further discussion as to drawing 
abstracts, but I would remind you that under Lord 
St. Leonards' Act it is a criminal offence for a vendor 
or his solicitor to fraudulently suppress any documents 
material to the title. 

Length of Title to be shown. Having discussed the 
principles which should guide us in drawing abstracts, 
and some practical points connected with the subject, 



DRAWING ABSTRACTS. 35 

we will assume that we are now about to oommenoe our 
abstract, and the first question is, what length of title 
must the vendor show ?— that is, assuming there is no 
written contract which provides for it. 

The old rule was, speaking generally (advowsons, for 
example, being and still remaining an exception), that 
sixty years' title was necessary, but this was altered by 
sect. 1 of the Vend, and Pur. Act, 1874, which sub- 
stituted forty years' title on a sale of land. 

Boot of Title. In selecting the document which is 
to commence the vendor's title, some judgment must be 
exercised. A purchase deed, or mortgage, forms a 
good root because the title was presumably properly 
investigated on such an occasion ; but a deed exercising 
a power of appointment would be a bad root of title, 
unless the deed was, say, twenty years old and the 
power is recited in it, so that the Vend, and Pur. Act, 
1874 (s. 2), as to recitals of that period would apply. 
The proper course is obviously to abstract the deed 
creating the power, except in the case of uses to bar 
dower. To start with, a general devise in a will 
amounts to nothing, and seisin of the testator must be 
shown. In fact, it is only a possessory title ; but there 
is no objection to a will as a root of title if the property 
is sufficiently described under a specific devise, provided 
possession under the will has been consistently held 
with the terms of such devise. 

"When exception is taken to a root of title, it is 
usually on the ground that the deed is a voluntary con- 
veyance. Deeds executed after the Voluntary Convey- 
ances Act, 1893, will cause no difficulty; but as to 
voluntary deeds executed before the Act, I refer you to 
Marsh v. Earl Granville (24 Ch. D. 11), decided in 1883, 
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where the vendor was ordered by the Court to show a 
forty years' title because he had omitted to state that 
the stipulated root of title was in fact a voluntary 
conveyance. 

Another objection to a voluntary deed arises under 
the Bankruptcy Act, 1883, which provides (sect. 47) 
that a voluntary gift is void if the settlor is bankrupt 
within two years after the date of the gift, and is void- 
able within ten years unless the settlor's solvency at 
the date of the gift is proved. This caused trouble 
until the Court of Appeal rather recently found a way 
out of the diflSculty, by holding that the Act only 
renders the settlement void from the time the trustee of 
the bankrupt settlor became entitled as trustee, and 
that if a bond fide purchaser acquired the property 
before the trustee became entitled, he was, imder 
the purchaser's protection clauses of the Act, fully 
protected. This important case is Re Carter UTid 
Kenderdim's Contract ([1897] 1 Oh. 776, C. A.). 

I cannot touch further on the subject of root of title, 
but I will conclude this lecture by referring to a 
practical point. "When starting your abstract, if the 
property is leasehold, put this heading, " As to the lease 
under which the property is held " ; and having finished 
this, you can if the lease is an old one draw a line — 
reject the intermediate title — and select your real start- 
ing point according to the state of the title. This is 
usually done, but those who prepare abstracts are 
sometimes puzzled how to deal with restrictive covenants 
in a deed long precedent to the root of title, say in a 
grant in fee farm. They seem to think that as the 
deed must appear somewhere in the abstract it must be 
adopted as the root of title and zealously followed 
down. It never seems to occur to them to follow the 
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practice as to a lease, namely, give the heading, " As to 
the grant under which the property/ is held,^^ draw a line, 
then begin your stipulated root of title and follow it 
down. 

Lease under which Property held to be Abstracted. 

As regards leaseholds there are two things you must 
recollect. First, however far back the lease may be 
under which the property is held you must abstract it. 

"Upon the sale of a lease . . . without con- 
dition the purchaser would be entitled to, and it would 
be part of the duty of his solicitor to require amongst 
other things proof of the contents of the lease, and the 
vendor would not fulfil hid obligation to show a good 
title without affording such proof." {li'end v. Buckleyy 
L. E. 5 Q. B. 213.) 

Should the lease appear to have been long lost,. 
Mr. Preston's opinion was that the title might never- 
theless be good (Preston on Abstracts, vol. I., p.. 11) ; 
and see Townsend v. Campernown (30 E. E. 825). As 
regards the nature of secondary evidence which should 
be given in proof of lost deeds, see Halifax Commercial 
Banking Co, v. Wood (79 L. T. 183, 0. A.) ; and as to 
presumption of a lost deed having been properly 
stamped, see Marine Investment Co. v. Haviside (L. E. 
5H. L.624). 

The second point to remember as to leaseholds is, 
that under sect. 2 of the Vend, and Pur. Act, 1874, 
where the lease is derived out of ^freehold the lessor's 
title cannot be required, and that where the lease is 
derived out of a leasehold term the title to the superior 
lease is not required. (Sect. 3, Con. Act, 1881.) 
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Perusing Title and Drawing Requisitions. 
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It is the duty of a vendor to deKver a "Perfect 
Abstract" by the time fixed for completion, for it 
would be unreasonable to expect that every abstract 
when first delivered should possess the merit of being 
faidtless, and the rule is that if before the date for 
completion the abstract is " perfect," then the purchaser 
must complete. For a recent decision on this point, see 
Bellamy v. Dehenham ([1891] 1 Ch. 412, C. A.). 

What is a " Perfect Abstract." The following is a 
judicial definition : " A Perfect Abstract is one which 
shows such a title as enables the purchaser to complete 
his purchase." {Blackburn v. Smithy 2 Oar. & K. 561.) 

But whilst a certain amoimt of latitude is allowed a 
vendor in order to perfect his title by the time for com- 
pletion, it must be remembered that he cannot force a 
new vendor upon the purchaser ; for personality of the 
contractor is an element in the law of contract, and 
therefore it has been held that if vendors agree to sell 
under a trust for sale but find that course impracticable, 
they cannot force the purchaser to accept a conveyance 
from a tenant for life under the Settled Land Acts. 
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{Me Bryant and Bamingham^s Contracty 44 Ch. D. 218, 

C.A.) 

In considering the duty of the vendor to furnish a 
perfect abstract, it is well to remember that notwith- 
standing sect. 3, sub-sect. 6, of the Conveyancing Act, 
1881, as to abstracts of documents not in the vendor's 
possession being obtained at the purchaser's expense, 
the obligation remains upon the vendor to supply at his 
own expense abstracts of all documents necessary to 
make out his title. {Ee Johnson and Tustin^ 30 Ch. D. 
42, C. A.) 

Analysis of Title. With these preliminary observa- 
tions I pass to the subject of perusal of title. The first 
thing to be done when perusing an abstract is to make 
an analysis of the title. Different conveyancers have 
different methods : thus I may refer you to Jackson 
and Grossett's Investigation of Title (Introductory 
Chapter with Analysis and Notes of Title in Appendix 
"B."), or Gover's Hints as to Advising on Title, or 
to Preston on Abstracts. My own plan is to leave a 
margin on a sheet of draft for notes and queries, and to 
put opposite the date of each abstracted document the 
short effect of it (see form in Appendix, p. 237);' 
but if a very long abstract I leave two margins, one for 
queries and the other to show whether such queries are 
disposed of as the perusal is proceeded with. But the 
essential thing to be borne in mind is to make an 
analysis, without which it is impossible for anyone to 
properly peruse an abstract, and on no account to trust 
to sprawling untidy notes on the abstract itself, which 
is what some slovenly persons are guilty of. It is a 
good plan, as all the books tell you, to take a pre- 
liminary glance through the abstract to get a general 
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i4ea of the title. Of course, if every abstract had a 
tabular statement prefixed, the saving in time and 
trouble to the peruser, especially in a complicated title, 
would be very great. 



QUESTIONS AS TO TITLE. 

Our next step wiU be to consider some of the ques- 
tions as regards title which arise when perusing an 
abstract ; but since that includes many possible matters 
affecting proprietary rights to land, it is difficult to 
arrange in groups in a scientific method the more usual 
points. I could follow Mr. Grover in his excellent book, 
but his topics, well arranged as they are, would be too 
numerous for present purposes, and so I must group 
those subjects which I think most material as best I 
can. 

(I) As to Formalities of Docnments— 

(a) Indwsed Receipts for Coiisideration Money. — ^Deeds 
executed prior to the Conveyancing Act, 1881, required 
an indorsed receipt for the consideration money : it 
being formerly the rule that unless a receipt was indorsed 
and signed there was constructive notice that the pur- 
diase, or mortgage, money had not been paid. This 
unnecessary requirement was done away with by sect. 
55 of the Conveyancing Act, 1881, as to deeds executed 
after its commencement. 

(b) Attestation of Documents. — Under Lord St. 
Leonards' Act (22 & 23 Vict. c. 35, s. 12), two witnesses 
only are necessary for the attestation of a power executed 
after the Act, notwithstanding the deed creating the 
power requires other formalities. Also under the Wills 
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Act, 1837 (sect. 10), testamentary instruments need 
only be signed by two witnesses, although the power 
requires further formalities. 

(2) Deeds executed by Companies and Societies. Some 
authorities say that inquiry ought to be made by 
purchasers as to the powers of companies and kindred 
bodies of selling and mortgaging, by reqiuring copies 
of the memorandum and articles of association and 
certified copies of the rules of building or friendly 
societies ; but it is submitted that there is no necessity 
for such course. 

No doubt, if a purchaser takes a conveyance from a 
company which is ultra vires^ he must take the conse- 
quence ; but unless there is an apparent question of the 
possibility of the transaction being outside the powers 
of the company, I do not think a purchaser should 
concern himself. 

But assuming there is no question of ultra vires, then 
as to all that concerns the internal management of a 
company, such as the formalities in affixing its seal, 
is of no concern to a purchaser, who may legally 
presume that what appears to be properly done is so in 
fact. (See Lord Hatherley's judgment in Mahony v. 
The East Holyford Mining Company , Limited, L. E. 7 
H. L. 869 ; see also County of Gloucester Bank v. Rudry 
Merthyr, 8fc. Company, [1895] 1 Ch. 629, C. A.) 

Therefore, upon this principle it would appear that if 
a loan is made to a joint stock company, and there is a 
defect in the constitution of the board of directors, the 
prescribed number of directors being less than it should 
be, yet the lender acting hoiid fide in ignorance of the 
informality, the loan will be valid. {Re Bank of Syriay 
[1901] 1 Oh. 115, 0. A.) 
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(3) Eevocability of Powers. Until the Oonveyanoing 
Act, 1882, a conveyance or mori^age to be executed by, 
say, a person abroad was a frequent source of trouble, 
as the power would be revoked by the donor's death, 
lunacy and the like, and anyone buying or lending had to 
run the risk of revocation; but powers of attorney under 
sects. 8 and 9 of the Conveyancing Act, 1882, can be 
made irrevocable, absolutely if for value, and if not for 
value can be made irrevocable for not exceeding one 
year from the date of the instrument. These sections, 
as also sect. 46 of the Conveyancing Act, 1881, as to 
execution by an attorney as agent for his principal, are 
frequently acted upon. 

(4) Stamps. The following points in connection with 
the important matter of stamps may be noted :— 

(a) Sale of Equity of Redemption, — On a conveyance 
of an equity of redemption the mortgage debt forms 
part of the consideration. (Sect. 57, Stamp Act, 1891.) 
The justice of this is obvious, for were it not so a pur- 
chaser could mortgage the property temporarily for the 
amount of the purchase-money, and the day after pay 
the mortgage off, thus paying three shillings {i.e., 2s. &d. 
mortgage, and Qd, reconveyance duty) instead of the 
"usual 10s. per cent. 

(b) Appointment of Neio Ti^stees. — This used to be a 
source of error. One of the cardinal rules to observe as 
to stamping is, that if there is a separate matter to which 
the deed relates another ten shillings is required. 
(Sect. 4, Stamp Act, 1891.) The Act provides in the 
schedule of duties that on an appointment of new 
trustees a duty of ten shillings is payable. So clearly 
the appointment of a new trustee bears a ten shilling 
stamp ; but the deed may also convey property to the 
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new trustees, and it used to be thought hj some that 
this was not a separate matter requinng another ten 
shillings, but it was held iu Hadgett v. Commissioners of 
Inland Revenue (L. E. 3 Ex. D. 46) that the transfer 
of the property to the new trustees was not aooessory to 
the principal object, and did require another ten 
shillings. 

The rule to remember is this: If an instrument is 
stamped for its principal object the stamp covers qyqtJ" 
thiug necessary to that object ; but a separate matter 
{e.g,^ a covenant to settle after-acquired property in a 
marriage settlement) is one different to the main object 
of the deed, and requires under the above-mentioned 
sect. 4 an additional ten-shiUing stamp. 

(c) Transfers of Mortgages. — Eemember that if iu- 
terest in arrear is assigned on a transfer of a mortgage 
then the interest must be added to the principal in 
reckoning the duty. 

Always, therefore, recite " Whereas aU interest has 
been paid up to the date of these presents " in drawing 
a transfer. EecoUect also that duty is payable on " the 
amount transferred^^ namely, the amount secured by the 
mortgage. (Staimp Act, 1891.) Therefore if A. transfers 
to B. a mortgage for 1,000/., and being a doubtful secu- 
rity transfers it for half of what he paid, duty must be 
paid on the 1,000/. and not on the amount the transferee 
pays. (Alpe's Stamp Act, p. 192.) 

Building Society Mortgages. — The following note from 
Mr. Stroud's useful Table of Stamp Duties may here 
be referred to. I may remiad you that mortgages to 
unincorporated societies are usually made to trustees for 
the society, whereas those to incorporated societies are, 
of course, made direct. The note runs as follows : — 
" Mortgages of whatever amount to a building isociety 
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of either kind were exempt from duty up to and in- 
cluding 31st July, 1868. (6 & 7 WiU. IV. c. 32, s. 8.) 
But if such society be (1) Unhicorporated^ its mortgages 
on and from 1st August, 1868, to the present time have 
only been exempt when not exceeding 500/. (31 & 32 
Vict. 0. 124, s. 11 ; Act of 1870, s. 112 ; Act of 1891, 
8. 89.) 

" (2) Licorporated^ its mortgages when not exceeding 
500/. were exempt on and from 1st August, 1868, up 
io and including 1st November, 1874 (31 & 32 Vict. 
c. 124, s. 11), but on and from the 2nd November, 
1874, to the present time these latter mortgages have 
BO exemption. (37 & 38 Vict. c. 42, s. 41 ; see proviso 
at end of section.) " 

(5). As to outstanding Legal Estate — 

(a) Whether Trustees take the Legal Estate. — This 
has been a frequent source of difficulty which the Land 
Transfer Act, 1897, gets rid of as to future sales. The 
rule is that imder a devise to trustees they take only 
«uch an estate as their trust requires. Thus, it has been 
held that a trust to ^^ permit and suffer A. to receive the 
rents " gives A. the legal estate, but a trust to ^'pay the 
rents to A." keeps the legal estate in the trustees in 
-order to carry out the duty of paying the rents. Two 
recent cases may be noted {Foxwell v. Van Grutten, 
[1897] A. C. 658; Be Adams and Perry^s Contract^ 
[1899] 1 Ch. 554) ; but Lewin on Trusts and other 
text books should be consulted in practice, as the 
eases are very conflicting, and the attempt made 
by the Wills Act, 1837, s. 28, to simplify matters as 
regards wills was not very successful. 

(b) Devolution of Trust and Mortgage Estates, — ^TJntil 
legislation interfered any trust or mortgage estates 
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which happened to be vested in a trustee or mortgagee 
were assumed to pass under a general devise in his will, 
unless the will showed a contrary intention, as in the 
case of a devise upon trust to pay the testator's debts* 
Lord Brayhrooke v. Inskip (Tudor's L. 0. Con.). 

But the inconvenience and expense to a beneficiary 
or mortgagor of having to trace the heirship of a 
deceased trustee or mortgagee were great, and after the 
feeble efforts of the Vend, and Pur. Act, 1874, and 
other statutes, all trouble was ended by sect, 30 of the 
Conveyancing Act, 1881, which enacts that, notwith- 
standing any testamentary disposition, trust and mort- 
gage estates shall vest in the personal representatives 
of the deceased trustee, or mortgagee, as if a chattel 
real. 

In connection with the outstanding legal estate in 
mortgagees, you may note a very useful decision which 
is often relied on by vendors. It has been held that if 
a mortgage has been paid off, but no reconveyance has 
been taken, then after the statutory period of limitation 
(thirteen years in all) has expired all right to the 
legal estate under the mortgage is extinguished and 
no reconveyance is necessary. Sands to Thompson 
(22 Oh. D. 614). 

(c) Legal estate in surviving partners. — Real estate 
acquired and employed by partners in their business 
belongs to the partnership. The principle to be applied 
as regards the rights of the partners is very simple. 
The surviving partners take the legal estate in trust to 
account to their deceased partner's estate for his share 
in monetary value. (See the Partnership Act, 1890, 
s. 20, ss. 2, and a lucid explanation in Lindley on 
Partnership.) The practical point to remember is 
that the personal representatives must join in the con- 
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veyance to the purchaser to release their equitable 
rights. 

But this assumes that the conveyance to the partners 
makes no special provision in the matter. (For dif- 
ferent plans for facilitating dealings with partnership 
land in drawing the deed conveying the property to the 
partners see Key and Elphin, Con., vol. 1, p. 405 ; 
Bythewood Con., vol. 5, p. 408.) 

In concluding these remarks on this topic you may 
note that the legal estate as to copyholds only passes on 
admittance. Hall v. Bromley (35 Ch. D. 642, C. A.). 
This case is well worth studying as illustrating that 
there may be various equitable titles in copyholds trans- 
ferred by ordinary assurances, but that the legal estate 
always remains in the last person admitted, and as 
owner of the legal estate he is the first person to seek 
out as regards the title to copyholds. 

The last group of questions more frequently arising 
which space permits me to mention includes concurrence 
of legatees, merger, and rights of husband and wife. 

(6) Concurrence of Legatees where Legacies charged on 
Sealty. If a legacy, or annuity, or a specified debt, is 
charged by the testator on his real estate, the purchaser, 
imless the Land Transfer Act, 1897 applies, must obtain 
the concurrence of the person entitled to it; but a 
general charge of debts is too vague to require a pur- 
chaser to obtain the concurrence of all the testator's 
creditors. A recent case as regards the general prin- 
ciple is Re Rebbeck (63 L. J. Ch. 596). 

A case which illustrates the importance of carefully 
perusing the whole terms of a will when examining a 
title is The Bank of Ireland v. McCarthy ([1898] A. 0. 
181). There a testator directed that certain legacies 
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should be primarily charged on his personalty, but if 
that was insufficient then on his real estate. The per- 
sonalty being insufficient, it was held that the realty 
was Uable, although more than thir^ years had elapsed 
since the testator's death, and the right of the bank as 
mortgagees was held subject to the payment of the 
legacies. 

(7) Merger. This is a subject which may raise diffi- 
culties in dealing with titles. Merger is the.coalescence 
of two estates, when a smaller estate is merged, or 
drowned, in a larger. Thus, a life estate merges in the 
fee simple, and should be so described ; not that the fee 
simple merges in the life estate. The term " merger " 
is frequently misapplied, thus we sometimes hear of a 
rent-charge merging in the fee ; but a rent-charge is no 
estate in the land, and the proper expression is " ex- 
tinguished,^^ " Extinguishment is properly used to denote 
the annihilation of a collateral thing in the subject out of 
which it is derived, e.g., a rent-charge." (Challis, R. P.) 

With regard to merger of estates in land (e.^., a life 
estate in the fee) the principle adopted by courts of 
equity, but not by courts of law, was that merger 
should be considered a question of intention^ and when 
the Judicature Acts were passed to fuse law and equity 
provision was made that the equity rule should be 
followed. (Judicature Act, 1873, s. 25 (4).) 

A judicial statement of the effect of this important 
sub-section is as foUows : " Where there would not be 
a merger both at law and in equity then merger shall 
not be concluded, because if it did operate at law equity 
would prevent it. If there be a merger by operation of 
law and in equity, then a merger would exist notwith- 
standing the Judicature Act." {Snow v. Boycott^ [1892] 
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3 Ch. 110 ; see also Ingle v. Vaughan Jenkins^ [1900] 
2 Oh. 368 ; Thellusm v, Liddard, [1900] 2 Oh. 635.) 

With regard to merger of mortgages: where the 
mortgagee is absolute or limited owner of the land the 
rule, as now settled by the House of Lords, is that the 
whole matter is to be judged as one of intention ; so the 
question will be, was there or was there not an intention 
by the owner to keep the charge alive ? The case re- 
ferred to is Liquidation Estates Furchase Company v. 
Willoughhy ( [1898] A. 0. 321). 

The great principle, then, is intention, and what is 
intended depends of course on the facts. The pre- 
sumption is that a tenant for life^ as Hmited owner, does 
not intend a merger of incumbrances which heipays off, 
and the onus of rebutting that presumption is on the 
reversioner (Re Harvey^ [1896] 1 Ch. 137, 0. A.) ; but 
that an owner in fee^ or in tail in possession does intend 
a merger or extinguishment. (Notes to tbrbes v. Moffatt, 
Tudor's L. 0. Oon.) 

Merger of terms. — The leading and, I think, only 
authority on the law relating to the merger of terms 
of years in other terms is Preston on Conveyancing, 
Vol. 3 (1829), p. 182. I have only opportunity for 
touching on two points. 

The first is that an anterior term, even if of longer 
duration, will merge in a posterior term if it be the 
immediate reversion to which it is incident. This is 
shown by Stephens y. Bridges (22 E. R. 242), discussed 
in the Lecture on Leases (p. 134), where a term of 
1,000 years was held to be merged in a subsequent 
term of 500 years. 

The second point to be mentioned is in regard to the 
effect on an underlease of the merger of the head lease. 
It is clear that in such circumstances the interest of the 
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sub-lessee is not affected, notwithstanding that the lease 
on which his interest depends is destroyed. (Vol. III., 
Preston, Con., p. 447 ; Hwart v. Fri/er, [1901] 1 Ch. 
499, per Williams, L. J.) 

Such is the position of the sub-lessee^ and the next 
question is, what is the position of the sub-lessor. His 
term being destroyed by merger, the rent reserved by 
the sub-lease to which it was incident would at 
common law be lost also, but sect. 9 of 8 & 9 Yict. 
0. 106, provides, that under such circumstances the new 
reversion shall take the place of the old reversion, and 
be deemed the reversion expectant on the sub-lease, 
carrying with it all the concomitant incidents of the 
imderlease, such as rent and covenants. This is the 
effect, but not the language of the Act. (And see 
Williams, E. P.) 

(8) Eights of Husband and Wife — 

(a) Freeholds not held for Wif^s Separate Use acquired 
prior to 1883. — If a married woman owned freeholds 
prior to the Married Women's Property Act, 1882 
(which commenced 1st January, 1883), not held for her 
separate use, the husband became entitled to the property 
during their joint lives, and he could alone dispose of 
such life estate {Roberston v. Norris^ 11 Q. B. 917), and 
since a married woman had no ordinary power of dis- 
position, the only way of conveying was by those 
fictitious actions, operating as an assurance of land, 
called fines and recoveries. The Fines and Eecoveries 
Act (3 & 4 WiU. IV. c. 74), s. 77, substituted for thift 
troublesome business a simple acknowledgment before 
two commissioners appointed for the purposes of the 
Act. 

S. ' D 
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Then after some further legislation came the 
important Married Women's Property Act, 1882, the 
object of which was to allow a wife to acquire property 
and dispose of it as a feme sole. But this Act, as often 
happens, did not go to the root of the matter, and 
several difficulties are not disposed of. Thus, there is 
the important decision that the Act does not apply to a 
married woman selling as trustee {Re Harkness v. 
Alhopp's Contract, [1896] 2 Ch. 358), but if she con- 
veys the legal estate under a mortgage, the debt being 
her own property, the estate follows the debt as the 
shadow follows the substance, and she can convey 
without acknowledging the deed. {Re Brooke v. 
FremKn's Contract, [1898] 1 Oh. 647.) 

These two oases have been the subject of criticism, 
especially the former, but inconvenient though the 
decision is, it is difficult to escape the conclusion at 
which Mr. Justice North arrived, that the Act was not 
intended to apply to trust estates "where a married 
woman trustee is conveying the fee simple of the 
estate." Doubts have also been expressed whether the 
principle of Brooke v. Fremlin applies to a married 
woman when mortgagee in right of another, say as 
executrix. In the view of the present writer, the 
married woman in that case is not a bare trustee and 
the last mentioned case applies. 

, Then, again, the point has been raised whether the 
decision in Re Harkness applies to leaseholds held by a 
married woman as trustee for sale. In such case no 
acknowledgment is necessary, for the simple reason 
that the legal estate is in the husband as if the wife 
were not a trustee, and his concurrence without any 
statutory acknowledgment by the wife is all that is 
necessaiy. 
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(b) Leaseholds not held for Wif^s Separate Use acquired 
prior to 1883. — The old rule was that leaseholds belong- 
ing to the wife during the coverture, like furniture or 
any other chattel, became the property of the husband, 
who could dispose of them as his own ; but unless he 
sold or disposed of the leaseholds during the marriage 
they survived to the wife if he predeceased her — this 
was known as the wife's " nght of survivorship.^^ 

(c) Freeholds held for Wif^s Separate Use acquired before 
1883. — Prior to 1883 the husband was owner in law, 
but in a Court of Equity the wife was regarded as 
owner. Therefore,' if the legal estate was in the 
husband, acknowledgment by the wife was necessary ; 
but if the legal estate was in a trustee, or even out- 
standing in a mortgagee, no acknowledgment was 
necessary {Taylor v. Meads y 34 L. J. Oh. 203 : a case 
frequently acted upon by conveyancers prior to 1883). 

(d) Leaseholds held for Wif^s Separate Use acquired 
before 1883. — If there had been no separate use, the 
husband could have disposed of them absolutely during 
coverture, as already explained ; but being held for the 
separate use, if she wished to assign them he had to 
concur to convey the legal estate, but no acknowledg- 
ment by the wife was necessary save in some very 
exceptional cases. 

The fact that the wife's leaseholds held for her 
separate use at law, although not in equity, belonged 
to the husband according to the old rule is illus- 
trated by the following case. A. married B. before 
1883, and B., the wife, possessed leaseholds held for her 
separate use. The wife died, and the husband claimed 
the leaseholds by virtue of his rights as husband, and 
not as administrator, and claimed that it was not 
necessary to take out administration : and it wa^ held 

j>2 



52 PEEUSING TITLE. 

that he was so entitled. He held the leaseholds at 
law subject to the separate use. The separate use 
dropped at her death, and so no grant of administration 
was necessary. {Surman v. Wharton^ [1891] 1 Q». B. 
491.) Having touched on some difficulties as to title, 
I proceed to some relating to evidence of title. 

Evidence of Title. 

(a) Identity of the Property. — We considered this im- 
portant topic in the last lecture: Tou should remem- 
ber the dictum in Brown v. Wales (L. E. 15 Eq. 142), 
" Identity is as much a matter of title as devolution is." 

(b) Heirship. — I refer you to the masterly sunmiary 
on descent in Challis's Eeal Property. Tou must also 
remember the important provisions of the Intestates 
Estates Act, 1890, imder which if a husband die 
intestate, leaving no children, his widow takes all his 
freehold and personal property if his whole estate does 
not exceed 500/. ; and if it does exceed 500/., then she 
has a charge for 500/., charged rateably on the real 
and personal property, and she takes this charge in 
addition to her rights under the Statutes of Distribution. 
Therefore, if the whole estate is under 500/., the free- 
holds belong to the wife and not to the heir; and if 
over 500/. the wife must release her charge for 500/. 
thereon. 

(c) Acknowledgments by Married Women. — A memo- 
randum of acknowledgment by married women befora 
one perpetual commissioner or other prescribed authority 
is now sufficient. (Conveyancing Act, 1882, s. 7.) 
Before that Act two commissioners were necessary, and 
imless a certificate of due acknowledgment was filed, 
the deed was inefiEectual, but when filed the deed took 
dfiect-from the date of the acknowledgment. 
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(d) Executors assent to Bequest of Leaseholds. — ^Re- 
xnember that on an assignment by a speoifio legatee of 
leaseholds the executor must concur, for until he 
assents (thereby showing that the leaseholds bequeathed 
are not required by the executor in a course of adminis- 
tration) no estate vests in the legatee. {Re Culver^ 
house, [1896] 2 Oh. 251.) 

(e) Evidence of Disclaimer by Trtcstees. — Bemember 
that no man can be compelled to accept property 
against his will. An* instructive case on this point is 
Peacock v. Eastland (L. E. 10 Eq. 17). There, a 
tenant in tail conveyed to A. and B. to the use of him- 
self in fee, discharged fi*om all estates in tail (the usual 
form of disentailing deed), but imfortunately the 
grantees A. and B. omitted to execute the deed, and 
they subsequently disclaimed the estate intended to be 
conveyed, with the result that the deed was wholly 
inoperative. 

If, therefore, a trustee does not wish to take any 
estate he can disclaim, but the presumption is that if 
a devise or conveyance is' made, the donee intends to 
accept the estate. Anything which shows an intention 
to disclaim will suffice, whether in. writing or not. " It 
is now established that a man's assent to a devise is 
presumed imless he disclaims, which may be by conduct 
as well as by record, or by deed." {Ea Birchall^ 40 
Ch. D. 436, 0. A.) 

Sometimes the question arises whether a person, who 
is both trustee and executor, will be held to disclaim if 
he renounce probate. As the two things are distract, it 
may be that by renoimcing probate of the personalty 
he does not disclaim the real estate, and a requisition 
should be made thereon, unless the will gives real and 
f)ersonal estate in trust to realise, in which case, as the 
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two are inseparable, it will be presumed that renimoia- 
tion of probate of the personal estate is also a disclaimer 
of the real estate. {Ee Gm^douj 6 Ch. D. 531, per 
Jessel, M. R.) 

(f ) Death Duties, — So far as purchasers are concerned, 
I woidd summarise the question of death duties as 
follows. Under the Succession Duty Act, 1853, persons 
deriving freehold or leasehold property under will, 
settlement, or otherwise, became liable to pay succession 
duty, which is a first charge on the interest of the 
successor (isect. 42), hence the importance to a purchaser 
of seeing that it is paid. A person has to pay under 
the Act when he becomes entitled in possession. 
Therefore the purchaser must see that the duty was 
paid when the tenant for life became entitled to the 
income, and again when the remainderman comes into 
possession. (Sect. 20.) 

Duty also attaches on the extinction of an interest by 
which the value of the property is enhanced, e.g,y by 
the falling in of an annuity. (Sect. 5.) 

If property was sold imder a power or trust for sale, 
then the duty shifted to the proceeds of sale, and the 
purchaser was relieved from seeing to its discharge. 
(Sect. 29.) This included sales under the Settled Land 
Acts. (Hanson on Death Duties, p. 658.) Succes- 
sion duty is not payable by husband or wife as to 
property derived from either spouse. (Sect. 18.) 

In 1889 an important concession was made to pur- 
chasers and mortgagees by which duty unpaid for 
twelve yeaxs is barred, a statute of limitation you per. 
ceive running against the Crown, for by the common 
law time never runs against the Crown. This Act is 
the Customs and Inland Revenue Act, 1889 (sect. 12). 

Since 1st August, 1894, estate and settlement estate 
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duties are a first charge on the land (The Finance Act, 
1894), and purchasers must therefore see that they are 
paid. Until rather recently, where property was sold 
by trustees, the authorities followed the old rule as to 
succession duties, and assumed that the duty shifted to 
the proceeds, but by recent regulations a purchaser must 
in future see to their discharge. 

The best advice I can give you when investigating 
title is to write to the Inland Revenue at Somerset 
House, explain that you are acting for a purchaser, and' 
they will inform you whether any duties are out- 
standing. 

HINTS IN DRAWING REQUISITIONS. 

Having examined the deeds (which examination 
should, of course, only be after you have made your 
analysis of the title and know it thoroughly) and 
checked the stamps you will proceed to draw the re- 
quisitions, and there are a few points to which I would 
call your attention when doing so. 

Duty of Vendor to answer Eequisitions. It has long 
been the practice of conveyancers to require the vendor 
to supply the purchaser with information relative to 
title and so forth, and that practice has developed into 
a rule of law. The following is a succinct statement 
from Seaborne on Vendors and Purchasers: — 

** A purchaser is entitled to be furnished with evidence 
of facts material to the titie, whether such facts are to 
be used as positive or negative proofs, and the vendor 
is bound to answer to the best of his knowledge any 
relevant question upon the subject of the title, and to 
furnish such evidence as may be in his power." 
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But this right is not unliinited, and the purchaser 
cannot by his requisition enter upon a roving enquiry 
as to all possible questions which may affect the title. 
The important case on this subject is Ford v. Hill 
(L. E. 10 Oh. D. 365), which put an end to the practice 
of purchasers making a requisition whether there were 
to the knowledge of the vendor or his solicitor any 
incumbrances or the like affecting the property. 

In drawing requisitions you must keep in mind the 
desirability of not needlessly putting questions which 
may give the vendor power to rescind under the usual 
rescission clause, since the purchaser may thereby, 
perhaps, lose a good bargain. But a most important 
matter is to keep in view that your client acquires the 
legal estate, if the nature of the matter permits it, so 
that he can be placed in the strong position of a pur- 
chaser for value without notice. 

Other matters to bear in mind when dealing with 
requisitions are whether your client will obtain a " safe 
holding title^^ that is, a title not technically absolutely 
perfect and flawless, but a title under which the pur- 
chaser will have undisturbed possession. On the other 
hand, remember that you may some day have to satisfy 
a future purchaser whose legal advisers may be 
inexorable in insisting on their full rights in the clear- 
ing up of questions of title and evidence required. 

Do not put injudicious requisitions. Of course, if 
you have notice of any irregularity you are bound to 
dear the matter up, thus in Belwyn v. Garfit (38 Ch. D. 
273, 0. A.) the purchaser ought to have observed that 
the power of sale had not arisen, but, on the other 
hand, do not make a requisition enquiring whether the 
power of sale is exerciseable, which, according to a 
recent decision, can be done. 
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When you are examining deeds only ask to see what 
is disclosed by the abstract, but of course, if you get 
notice of any matter affecting the title, you must see 
that it is cleared up. Thus, it is the rule not to enquire 
into the title of trustees who lend money on a joint 
account ; but in a recent case this was disclosed by the 
Tender through inadvertence, yet it having been dis- 
closed the Court held that the vendor must satisfy the 
purchaser on the matter. {Be Blaiberg and Abraham^s 
Contract, [1899] 2 Oh. 340.) 

Importance of acquiring the Legal Estate. The law 
relating to the legal estate is founded on a true princi- 
ple although confused in our system. The legal owner 
is the person who has a proprietary right against the 
world* (yt^ in rem), the right of a beneficial owner is a 
right not against the world but against the trustee {jm 
in persmiam), and if the purchaser acquires the legal 
estate he has the Jus in rem, and in that lies the value 
of the advice, that if possible your client should become 
a purchaser for value without notice and acquire the 
legal estate. 

One case by way of illustration will demonstrate 
what I am saying. The decision referred to is Black- 
wood V. The London Chartered Bank of Australia 
(L. E. 5 P. 0. 92) and Lord Selbome's dictum runs 
thus: — 

*' There is nothing more familiar than the doctrine 
of equity that a man who has bond fide paid money 
without notice of any other title, though at the time of 
payment he as purchaser gets nothing but an equitable 
title, may afterwards get in a legal title if he can and 
may hold it, though during the interval between the 
payment and the getting in the legal title he may have 

D 5 
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had notice of some prior dealing inconsistent with the 
good faith of the dealing with himself." 

Therefore, if a man pays or lends money and has no 
notice of another's claim and subsequently gets such 
notice, then if he can acquire the legal estate he can 
oust the right of the other claimant. The acquisition 
of the legal estate is, then, not "a nice quillet of 
the law," but depends upon juristic principles and is, 
or may be, of extreme practical value. There is a case 
in the reports where an injunction was granted to pre- 
vent it being transferred. 

Searches. The practice in some parts of the country 
is so clear as to not making any searches for bank* 
ruptcies and so forth affecting vendors, or mortgagors, 
that I do not think a solicitor would be liable for any 
neglect in not doing so. Mr. Dart wrote, " and it may 
be doubted whether a solicitor will be liable for an 
omission which is sanctioned by general practice." At 
the same time, if there is any doubt, especially as to the 
vendor being an imdischarged bankrupt, searches should 
be made {Cooper v. Stephenson^ 21 L. J. Q. B. 292), 
and the possibility of his trustee in bankruptcy claiming 
the property under the after-acquired property clause 
of the Bankruptcy Act, 1883, is no small danger. {Net^ 
Land Development Association v. Grey^ [1892] 2 Ch. 138.) 

It is the invariable practice for London solicitors to 
make the usual searches, and I think there can be no 
doubt that a solicitor omitting to do so in regard to land 
in London would be liable for negligence. 
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Lecture IV. 

Conditions of Sale. 

Sir "William Anson, in his invaluable work on 
Contracts, includes contracts between vendors and 
purchasers of land amongst those which require uberrima 
fideSj but the better opinion is that contracts of this 
kind should not be so included (Pry on Specific 
Performance; Pollock on Contracts), and I am in- 
clined to think from a recent judgment of the Court 
of Appeal that contracts uherrimcB fidei ariB practically 
limited to contracts of insurance. But it is obvious 
that a vendor of land must know more about the title 
and the nature of the property than an intending 
purchaser, and therefore greater circumspection is 
required from him than if he were a vendor of 
goods. 

There are three things a solicitor is concerned with 
on a sale by auction — (1) The Particulars of Sale, 
(2) The Conditions of Sale, and (3) The Agreement, or 
memorandum, giving efEect to the sale. 
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" The particulars," says Mr. Dart, " should describe 
everything which is material for the purchaser to know 
in order to judge the nature and value of the property." 
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Objects of Particulars and Conditions. The following 
is a judicial expression of the respective ohjects of 
particulars and of conditions of sale, which are often 
confused, and what should he put in the particulttrs is 
often found in the conditions, and vice versd, 

" The proper office of the particulars is to describe the 
subject-matter of the contract^ that of the conditions is to 
state the tei*ms on which it is sold^ [Torrance v. Bolton^ 
14 Eq. 130.) 

Description of the Property. In settling particulars 
of sale the great thing to bear in mind is to correctly 
and adequately describe what the vendor has to sell, to 
mention all matters of importance affecting it, and to 
give warning to intending purchasers in special circum- 
stances that there are facts with which they should be 
acquainted, and the means of ascertaining them. 

The cardinal requisite, then, in the preparation of 
particulars is to properly describe the property. The 
description will depend on the nature of the tenure, and 
many other incidents, but there are a few observations 
I desire to make. 

Unless the particulars say otherwise, a sale of the fee 
simple will be presumed. Sometimes misunderstanding 
arises in the use of the word " ground rent," which in 
common parlance is used to comprise rent-charges, fee 
farm rents and rents reserved under leases. 

(a) Ground rent. — " Groimd rent " is defined in the 
English Encyclopaedia, where there are some useful 
observations. I take it to mean a rent reserved imder 
a lease being less than the rack rental (i.^., the full 
annual value for which the property might be let to a 
yearly tenant). When, therefore, you come across the 
expression ^^ freehold ground rent " in investment clauses, 
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and elsewhere, it means the reversion in fee simple in 
long leaseholds demised at small rents {i.e,^ less than 
the rack rent, or full annual value, if let by the year). 

If the vendor is selling " leasehold ground rentsy^ then, 
notwithstanding that under the Vend, and Pur. Act, 
1874, and Conveyancing Act, 1881, the title out of 
which the underlease which reserves the ground rent is 
derived need not be investigated ; yet I apprehend the 
rents and other incidents of the superior leases must be 
disclosed in the particulars. (Taylor v. Marfindale, 1 
T. & CoU. 0. 0. 658.) 

(b) Fee Farm Bent. — ^A definition of this term 
generally refers to Lord Coke's statement that it must 
be equal to one-fourth of the value of the land ; but 
Mr. Hargrave, the editor of the last edition of Coke 
upon Littleton, shows this qualification is not warranted. 
The origin of the term is dubious; " But whatever may 
be the precise history of the phrase, to hold in fee farm 
means to hold inheritably, perpetually, at a rent, the 
fee; the inheritance is let to farm." (Pollock and 
Maitland's History of English Law, vol. 2, p. 273 ; 
and see definition of Fee Farm Eent, in Eng. Enc.) 

Mr. Hargrave, in his note on Lord Coke's comment, 
points out that after the statute of Quia Fmptores, 
granting in fee farm except by the king became im- 
practicable, because the grantor, by parting with the 
fee, is by operation of that statute without any rever- 
sion, and without a reversion there cannot be a rent 
service. 

Mr. Hargrave then goes on to refer to an opinion he 
had given on a modem grant in fee reserving a per- 
petual rent of great value. As a fee farm grant, he 
was of opinion that under the statute it was void, but 
as the deed contained the usual powers of distress, and 
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perception of rents and profits, lie considered it was 
good as a rent-charge. 

Having regard, therefore, to the better opinion that 
the term fee farm rent is not properly applicable to 
any rents except rent service, it appears advisable to 
use the expression rent-charge, and not fee farm, in 
any future creation. 

(c) Rent-charge. — Rent-charge, as the word signifies, 
means a rent charged on land, and is gradually ousting 
the expression fee farm rent. 

(d) " Chief rent " is a term frequently in use in the 
northern counties, and would seem to be equivalent to 
rent-charge. But whether fee farm rent, or rent- 
charge, as it is described in the deeds so should it be 
described in the particulars of sale. 

Misdescription in Particulars. In order to bring 
home the absolute necessity of carefully describing the 
vendor's property in the particulars, we will touch on 
the important topic of misdescription. 

Misdescription may be fundamental {dans locum 
contractut)j giving groimd for the rescission of the 
contract, or it may be a matter which may be met by 
compensation. The leading case as regards fundamental 
misdescription is Flight v. Booth (41 E. E. 699), the 
oft-quoted dictum of which runs : — " Where the mis- 
description is in a material and substantial point, so far 
affecting the subject-matter of the contract that it may 
be reasonably supposed that but for such misdescrip- 
tion the purchaser might never have entered into the 
contract at all — in such case the contract is avoided 
altogether, and the purchaser is not boimd to resort to 
the clause of compensation." 

In Flight v. Booth the particulars related to leasehold 
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property, and stated that the lease restricted the 
premises from being used for certain specified trades, 
but omitted certain other trades mentioned in the lease, 
and the purchaser being misled was held entitled to 
rescind. 

Fnndamental Misdescription. A good illustration of 
fundamental misdescription is the case of Be Davis and 
Cavey^s Contract (40 Ch. D. 601). There, leasehold 
premises were described in the particulars as " leasehold 
business premises," but it was not stated that there 
were covenants preventing user for trade purposes. 
Held, following Flight v. Booth, that the purchaser 
could rescind. 

Partial Misdescription. But suppose the misdescrip-^ 
tion is not fundamental but partial. In such case the 
rule is, that if the ptirchaser gets substantially what he 
bargained for he must take the property, and receive 
compensation for the misdescription. 

Thus (according to the particulars), 1,372 square 
yards were sold, but the area proved to be 1,033 square 
yards. Here, inasmuch as the purchaser got sub- 
stantially what he bought, he was obliged to complete 
his purchase, with compensation for the deficiency. 
{Fawcetfs Trustees v. Holmes, 42 Ch. D. 150, 0. A.) 
But the Court will not enforce specific performance with 
compensation where the subject-matter which the vendor 
has to convey is substantially different from that which 
was agreed upon. Therefore, where a woman entered 
into an informal contract for sale, and both parties were 
ignorant of the existence of restrictive covenants which 
would seriously affect both the price and the whole 
transaction, the Court refused specific performance 
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against the vendor with compensation, and the difficulty 
of assessing compensation in such cases was pointed out. 
(Ruddy, Lascelles, [1900] 1 Oh. 815.) 

Further Instances of Fundamental Misdescription. If 

property is described as held under a lease when it is 
really an underlease, the misdescription is usually fatal. 
The best case on the subject is Re Beyfm and Master^ s 
Contract (39 Ch. D. 110, .0. A.), followed in Broom v. 
Phillips (74 L. T. 459). 

In describing leaseholds, in addition to the direful 
result of omitting to show that the property is held 
under an underlease, the same consequence would ensue 
if the vendor omits to show that the premises are 
included in a lease relating to other property, because 
breach of covenants might occur in regard to the other 
property, over which the purchaser would have no 
control, resulting in a forfeiture of the property offered 
for sale {Sheard v. Venahles, 36 L. J. Ch. 922), where 
the vendor was refused specific performance for omitting 
to show that the lease related to other property. This 
<jase, and Cresswell v. Davidson (66 L. T. 811), apply- 
ing the same principle, are both of practical im- 
portance. 

In two cases where restrictive covenants were not 
mentioned in the particulars the sale was set aside. 
{Higgins and SitchmarCs Contract, 21 Ch. D. 95 ; and 
Re Cox and Neve's Contract, [1891] 2 Ch. 109.) But 
I might go on citing cases. Thus an easement allow- 
ing your neighbour to use your back kitchen for wash- 
ing purposes {Meywood v. Mallalieu, 25 Ch. D. 357) ; 
the existence of a nine years' lease relating to a public- 
house {Caballero v. Henty, L. E. 9 Ch. 447) ; a 
tenant of a hotel described as a desirable one, but quite 
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otherwise {Smith v. Land Property Corporation^ 28 
Ch. D. 7, 0. A.) ; reference to a 43/. ground rent 
accidentally omitted from the particulars {Jones v. 
Rimmer, 14 Ch. D. 588, C. A.). In all these cases the 
vendor failed to enforce the contract because of the 
omissions or misdescription to which I have drawn 
attention. 

Pnrcliaser of Leaseholds not bound to enquire Terms 
of Lease. There is one point relating to the sale of 
leaseholds which ought not to be forgotten, namely, 
that it is the duty of the vendor on the sale to disclose 
any exceptional features of the lease, and not for the 
purchaser to make enquiries. The following is what a 
learned judge said on this subject, in language slightly 
abridged : — 

" It is the duty of the vendor to disclose the state of 
his title, and not the duty of the purchaser to enquire 
into it; and if the purchaser's attention is not called to 
the possible existence of onerous covenants, either by 
the vendor himself or by information otherwise acquired, 
I think that a business man of ordinary caution might 
abstain from examining the lease." {Re White and 
Smith's Contract, [1896] 1 Ch. 637.) 

Eeference to Land Tax or Tithe Charge. I have dis- 
eussed sins of omission in regard to particulars; but 
there are some things the vendor is not obliged to state, 
namely, land tax and tithe rent-charge, to which all 
land sold is presumed to be liable. 

Beservations in favour of Vendor. You should re- 
collect that if the vendor has adjoining property, he 
cannot after the sale derogate from his grant, and 
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unless he reserves rights of light or other easements 
when he sells, he may prejudice his remaining property. 
The leading and often-cited authority on this point is 
WheeMon v. Burrows (L. E. 12 Ch. D. 31, C. A.), 
quoted in Lecture V., p. 96. 

Fixtures. The important question of fixtures is 
often overlooked, especially in private sales. If I buy 
a house, all that belongs to the freehold as fixtures, e,g,y 
Venetian blinds, gas fittings and so forth, will pass to 
me. These things may not be fixtures as between 
landlord and tenant, but undoubtedly they are as 
between vendor and purchaser, or mortgagor and mort- 
gagee : misapprehension on this subject is by no means 
uncommon. 

What has to be considered as regards what constitutes 
fixtures is the intention to annex the chattels as fixtures, 
which may be inferred from the degree of annexation 
to the freehold, the object of the annexation, and other 
circumstances. 

In other words, the test seems to be whether an 
intention is to be inferred from the facts that the 
chattels were affixed for the improvement of the freehold^ 
or for the purpose of enjoyment of the chattels as such. 
(Per Williams, L. J., Re De Falbe^ Ward v. Taylor y 
[1901] 1 Ch. 523.) 

The case of Holland v. Hodgson (L. E. 7 C. P. 328) 
contains a most valuable judgment of Lord Blackburn 
on this subject. In a recent case, Monti v. Barnes 
([1901] 1 Q. B. 205, C. A.), firegrates not physically 
annexed to the freehold, but resting by their weight, 
which had replaced the former fixed ones, were held to 
be fixtures under a mortgage, the inference being that 
the new firegrates were put in to improve the house. ' 
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Haying disoussed the Particulars we pass to the 
Conditions of Sale. 
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In preparing conditions or a contract for sale, it 
should be remembered that there are certain statutory 
conditions which will apply unless excluded, and these 
provisions must be kept well in mind. I refer to sect. 
2 of the Vend, and Pur. Act, 1874, and sect. 3 of the 
Conveyancing Act, 1881. 

In drawing conditions of a restrictive character, " it 
is to be remarked that such stipulations must be ex- 
pressed in terms the most clear and imambiguous, and 
if there be any misapprehension as to their meaning 
they will be construed in favour of the person whose 
rights are restricted." (Seabome's Vendors and Pur- 
chasers, p. 160.) I may supplement this by saying 
that in drafting conditions, the question of title, or 
whatever the matter is, should be fairly, clearly, and 
correctly stated, so that the purchaser may reasonably 
understand and weigh the effect of the conditions, and 
I may add that conditions should be framed as short, 
as simple, and as intelligible as possible. 

I now propose going through the conditions of a 
local Law Society seriatim. These condij^ioi;is, wjiicli 
were settled by a well-known conveyancer ^and author, 
have been used with much advantage for some years 
past, and may be taken to be typical of the usual 
conditions adopted by the best authorities. There are 
some conditions included which I omit as of lesser 
importance. 

The special conditions need not detain us except as to 
the important one of title. 
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As to Title. On this question I refer you to the 
luminous judgment in Re Bannister (12 Ch. D. 131), 
the head note of which is this: " A condition of sale is 
bad as misleading (1) if it requires the purchaser to 
assume what the vendor knows to be false, (2) or if it 
states that the state of the title is not accurately known, 
when in fact it is known to the vendor." 

The Aliunde role. Still discussing conditions as to 
title, note that under sub-sect. 3 of the third sect, of the 
Conveyancing Act, 1881, the purchaser is excluded 
from enquiry as to any document prior to the stipulated 
root of title, but it must be recollected that this does not 
apply to questions as to title derived extraneously {e,g,y 
from the abstract of an adjoining owner). This is 
known as " the aliunde rule^^ and, of course, the con- 
ditions may provide that requisitions shall not be made 
as to information thus derived. The Natioiial Pro-- 
tnncial Bank v. Marsh ([1895] 1 Ch. 190) is an illus- 
trative case of this rule. 

I pass to the General Conditions. 

As to Reserve Price, &c. 

The vendor reserves to himself the following 
rights, viz. : (1) To fix a reserve price, and to bid 
up to such reserve price by himself or his agent ; 
(2) To withdraw the property from sale, either in 
the event of a disputed bidding, or without offer- 
ing the same for competition, or declaring the 
reserve price (if any) ; (3) To arrange the pro- 
perty in other lots than those shown in the par- 
ticulars, and to consolidate two or more lots into 
one. 

Here the Auction Act, 1867, must be referred to in 
regard to which this condition is framed. Before this 
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Act, if a vendor employed an agent to bid in order to 
keep up the price the agent was called a " puffer," and 
in a court of law the sale was ahsolutely illegal; 
whereas a court of equity gave effect to the sale. (See 
the old rule stated in sect. 4 of the Act.) 

The rule of the Chancery Courts was adopted by the 
Act of 1867, and the effect of the statute has been thus 
judicially summarised by Lord Lindley : " The Act 
authorises three kinds of sales, (1) a sale without re- 
serve, (2) a sale subject to a reserve price, and (3) a 
sale reserving a right to bid." {Parfitt v. Jephson, 46 
L. J. C. P. 529.) In that case the vendor chose the 
third kind {Le,^ the right to bid), but the conditions gave 
him the right to bid once only, and being exceeded the 
sale was declared void. The condition given above, it 
will be seen, provides for a reserve price, and the right 
to bid up to it (i,e,^ as often as the auctioneer, as the 
vendor's agent, thinks fit). 

In another case the vendor chose the first kind of 
provision under the Act, namely a " reserve price," but 
not the second kind, the right to bid, and haviQg bid, 
the sale was declared void. {Qilliatt v. OilUatt, L. E. 
9 Eq. 60.) 

As to Biddings. 

The amount of each bidding shall from time to 
time be prescribed by the auctioneer, and no bidding 
shall be retracted. The highest bidder shall be the 
purchaser, and if any dispute arise concerning a 
bidding, the auctioneer, whose decision shall be 
final, shall determine the same. 

When you see a man nodding his head to the 
auctioneer he is making an offer to buy, and when the 
auctioneer knocks the property down to the highest 
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bidder, that bidder's final offer has been accepted and a 
contract is made. {Payne v. Cave, 1 E. E. 679.) 

Therefore the words " no bidding shall be retracted " 
in the above and similar conditions are insensible. 

As to Deposit. 

The purchaser shall immediately after the sale 
pay to the vendor's solicitor the deposit mentioned 
in the special conditions of sale, and sign an agree- 
ment in the form subjoined. 

Remember that the purchaser has a lien for his part- 
paid purchase money similar to a vendor's lien for the 
vendor's unpaid purchase money, as to which see 
Mackreth v. Summons (2 Wh. & Tud. L. Oas.) ; 
Ecclesiastical Commissioners v. Finney ([1900] 2 Ch. 736, 
C. A.). This kind of lien is only available against such 
persons as the heir of the vendor, and does not often 
arise, but was recently enforced against a vendor's 
assignee with notice. ( Whitbread Company^ Limited v. 
Watt, [1901] 1 Ch. 911.) 

As to making Eeqnisitions, and Vendor's right to Eescind. 

The purchaser shall make his objections and 
requisitions (if any) in respect of the title, and of 
all matters appearinff on the abstract, particulars 
or conditions, and send the same in wrifeig to the 
office of the vendor's solicitor within the time men- 
tioned in the special conditions of sale (and in this 
respect time is to be of the essence of the contract) 
and in default of such objections and requisitions 
(if none) and subject to such (if any) shall* be 
deemed to have accepted the title, and to have 
waived all other objections and requisitions, and if 
the purchaser shall insist on any objection or 
requisition which the vendor shall be unable or, on 
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the ground of expense, nn^vilUng to remove or 
comply with, the vendor may by notice in writing, 
to be given to the purchaser at any time, and not- 
withstending any reply thereto or any negotiation 
or litigation, rescind the contract, unless within 
fourteen days after the delivery of such notice the 
purchaser shall by notice in writing, to be given to 
the vendor, withdraw such objection or requisition, 
and upon such rescission the deposit and fees (if 
any) paid by the purchaser at the auction shall oe 
reto^ed to him a^d accepted by him in satisf actipn 
of all claims for costs or otherwise, and the pur- 
chaser shall thereupon return the abstract and aU 
other papers furnished to him by the vendor. 

(a) As to making Requisitions. — ^Delivery of the 
requisitions by the stipulated time is made of the 
essence of the contract, and is so implied by law. {Oak' 
den V. Pikey 34 L. J. Oh. 620.) If the vendor fails to 
deliver the abstract by the stipulated time, then the 
time for delivery of the requisitions is thereupon im- 
pliedly extended for a reasonable period. ( Upperton v. 
Nickolsmi^ L. E. 6 Ch. 436.) And if he fails to deliver a 
^^ perfect abstract " (see Lecture III., p. 38) in the first 
instance, then further time is implied for the purchaser 
to reply to questions on the supplemental abstract. 
{Gray v. Fowler ^ L. E. 8 Ex. 249.) 

(b) Rescission Clause as to Title. — The clause as to 
rescission by the vendor in case the purchaser presses 
his requisitions on title must be distinguished from the 
condition enabling the vendor to rescind in case of 
failure of performance by the purchaser hereinafter 
mentioned. 

It will be seen that the vendor's right to rescind as 
the above condition is framed only arises on the pur- 
chaser insisting on any objection or requisition. (See 
Greaves v. Wilson, 25 Beav. 290.) 
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I suppose "any requisition" in the above con- 
dition means any matter appearing on the abstract, 
or otherwise, but there is, it will be seen, a reason- 
able locus posnilentuBy namely, the giving to the 
purchaser of fourteen days' time to withdraw his 
objection. 

A vendor rescinding under this clause, after litigation 
is begun, may have to bear the purchaser's costs down 
to the time of rescission. {Re Spindler 8f Mear^s Con-- 
tract, [1901] 1 Ch. 908.) 

The following is an important comment by Lord 
Caims on conditions of sale for rescinding the contract 
as regards questions of title : — 

" There are four things which must concur before 
there is a right to give a notice to rescind the contract : 
(1) There must be an objection to the title ; (2) There 
must be an inability, or unwillingness on the part of 
the vendor to remove that objection ; (3) There must 
be a communication to the purchaser of the existence of 
this inability or unwilKngness ; and (4) There must be 
an insisting by the purchaser on his objection, notwith- 
standing this communication." {Duddell v. Simpson^ 
L. E. 2 Ch. 109.) 

As to Stamps. 

If any document executed before the 16th day 
of May, 1888, shall be found to be unstamped or 
insufficiently stamped, no objection or requisition 
shall be made on that account. 

This condition is framed in accordance with sect. 117 
of the Stamp Act, 1891, which renders void conditions 
after 16th May, 1888, which provide against defective 
stamps. 
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As to Costs of Production where Property mortgaged. 

Documents in possession of a mortgagee, and to 
the possession of which the vendor would be 
entitled if the mortgage were redeemed by him, 
shall (for the purposes of sect. 3, sub-sect. 6, o| 
the Conveyancing and Law of Property Act, 1881) 
be deemed to be in the vendor's possession. 

This deals with sect. 3, sub-sect. 6, of the Convey- 
ancing Act, 1881, and provides against the decision of 
Willett V. Argenti (60 L. T. 735), which held that the 
purchaser has to pay the vendor's costs of production 
by his mortgagee. Another decision to be noted throws 
on a purchaser the expense of ascertaining the where- 
abouts of deeds not in the vendor's possession. {Re 
Stuart and Olivant's Contract, [1896] 2 Ch. 328, 0. A.) 

As to Compensation for Misdescription. 

Any incorrect statement, error or omission, 
except as to tenure, which may be discovered in 
the particulars of sale, affecting the property, shall 
not annul the sale; but, provided the same be 
pointed out before completion, the vendor or the 
purchaser, as the case may be and require, shall 
aUow or pay compensation, the amount whereof in 
case of dispute shall be settled by the arbitration 
of two referees, one to be appointed by the vendor 
and the other by the purchaser, or by an umpire 
to be appointed by the two referees before tiiey 
proceed on the reference, and the decision of the 
referees if they agree, or of the umpire if they dis- 
agree, shall be conclusive. Measurements and 
quantities shall be deemed correct, and shall not be 
a subject for compensation if incorrect. 

This is perhaps the most important of all the con- 
ditions. Tou will observe that imder the above 
s. E 
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condition, if a misdescription, or error, except as to 
measurements and. quantities, occurs, the sale is not 
resoindable by the person affected, but compensation is 
to be made to the vendor, or purchaser, as the case 
may be. 

In dealing with conditions as to compensation, some 
misunderstanding is likely to arise unless you remember 
that the key to the principle acted upon lies in this : 
that the vendor or purchaser is seeking the help of the 
Court by way of specific performance, or under a 
vendor and purchaser summons (which I apprehend is 
for this purpose in efEedt the same) {In re Hare v. 
O'More's Contract [1901] 1 Ch. 93), and specific per- 
formance is a discretionary power which the Court will 
only exercise by doing justice according to circum- 
stances. " He who seeks equity must do equity." 

I can perhaps explain my meaning better if we take 
such a case as Brewer v. Hankins (80 L. T. 127, C. A.). 
There property was sold under these very conditions we 
are considering. Afteif the sale the purchaser dis- 
covered the existence of a man-hole in the garden over 
a public sewer, which the local authority had power to 
enter and inspect. 

The purchaser contended that the existence of the man- 
hole was so serious that he could refuse to complete. 
Thereupon the vendor applied under a vendor and 
purchaser summons. There were two conditions bear- 
ing on the matter — ^the compensation clause we are con- 
sidering, and the condition hereinafter set out that the 
property was sold subject to all easements (which would 
include the man-hole). 

The case was clear that if the misdescription was 
fundamental. Flight v. Booth would apply, and, notwith- 
standing that the condition says the contract shall not 
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be annulled, the Court would have refused to assist the 
Vendor to compel completion of the sale. 

But although the case was near the line, the Court 
held that it was a case for compensation and not 
rescission by the purchaser. But you will say there 
was a condition that the property was sold subject to 
all easements, including the easement as to the man-hole. 
True, but the vendor — mark well the vendor — was seek- 
ing the aid of the Court, and the price of its assistance 
is that the vendor shall waive his rights under con- 
ditions of this kind. 

Space prevents further observations on this subject ; 
but read carefully Re Terry and Whitens Contract (32 
Ch. D. 14, C. A.), especially the judgment of that 
profound lawyer Lord Lindley, and I think you will 
understand the principles which the Court adopts in 
these circumstances. (See also Jacobs v. Revellj [1900] 
2 Ch. 858), where all the cases as to compensation 
conditions are reviewed, and Eawlins on Specific 
Performance, Chap. VIII. ; Webster on Conditions of 
Sale, Chap. XXIX. 

As to Tenancies and Easements. 

The property is sold subject to the tenancies (if 
any) mentioned in the particulars, and to all other 
tenancies (if any) not exceeding in duration tenancies 
from year to year, and subject to all rights of way 
or other easements. The vendor is not to be 
required to obtain the apportionment of any land 
tax, tithes or tithe rent-charge. 

At the end of this condition is a provision as to 

apportionment of tithe rent-charge, not an importtmt 

matter, but I presume inserted having regard to the 

observations in Re Ebsworth and Tidy*s Contract (42 

Ch. D. 23, C. A.). 

b2 
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As to Fire and other Casualties. 

The property shall from the time of sale be at 
the risk of the purchaser, as respects loss or damage 
by fire, the dropping of lives, or other accidents. 

The general rule has thus been stated : " As from 
'the date of the contract the property sold is at the risk 
<)f the purchaser, who must bear all subsequent losses^ 
and is entitled to all subsequent gains." (Eng. Ency.) 
Read hereon the valuable judgment in Lysaght y. 
Edwards (2 Ch. D. at p. 507). 

A% to Insurance. — If the vendor happens to have a 
policy of insurance of the property sold, that has nothing 
to do with the purchaser, and if a fire occurs he has no 
right to the insurance money. (Rayner v. Preston^ 18 
Ch. D. 1, C. A.) One of the first things, therefore, a 
solicitor remarks when his client, the purchaser, comes 
in, is : Have you insured the property ? And if not, 
uxiess an arrangement is made ^th the vendor and hil 
insurers for endorsing and taking over the policy, a 
covering note should be obtained that very day. 

As to Evidence of Covenants in Leases, &c. 

When property is held under lease, or subject to 
a freehold ground rent, the receipt, purporting to 
be a receipt for the last payment of rent due 
previously to the completion of the purchase, shall 
be sufficient evidence of payment of the rent reserved 
by and performance of the covenants and conditions 
contained in as well the original lease or grant as 
the derivative leases or grants (if any) up to the 
completion of the purchase, and that any breaches 
of such covenants and conditions have been waived; 
and it shall be assumed that the receipt was given 
by the right person. Where the property is held 
under a lease or fee-farm grant at a peppercorn 
rent or other rent having no money value, the 
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mere fact of possession shall be taken as sufficient 
evidence of due performance of all the lessee's or 
grantee's covenants in the lease or fee-farm grant. 
The lease or grant under which the property is 
held, or a copy thereof, shall be produced at the 
sale, and may be examined at the office of the 
vendor's solicitor on the three working days im- 
mediately preceding the day of sale; and the 
purchaser, whether he examine the same or not, 
shall be taken to have bought with notice of such 
covenants and conditions. Where the vendor has 
covenanted or is liable for the payment or observ- 
ance of any rent covenants or conditions, the deed 
of assurance to the purchaser shall contain the 
usual covenant by him to pay and observe such 
rent covenants and conditions and to indemnify 
"the vendor therefrom. 

As regards leases, sect. 3, sub-sects. 4 and 5, of the 
Conveyancing Act, 1881, provide that the last receipt for 
rent is to be sufficient evidence of the performance and 
•observance of the covenants up to the date of actual 
completion. The above condition goes further, but is 
not so complete as it might be. The provision as to 
peppercorn rents was evidently made to meet such a 
-case as Be Moody and Yates (30 Ch. D. 344, 0. A.). 

As to BTotices from Local Authorities. 

If before the completion of the purchase the 
vendor shall have expended any money in com- 
plying with any requirement enforceable against 
him and made, or notice of which shall have been 
first given, after the sale by the local authority of 
the borough or district within which the property 
is situate in respect of such property, or of the 
paving, flagging, lighting or diuining of the roads, 
streets or passages adjoining the same, the pur- 
chaser shall, on the completion of the purchase, repay 
to the vendor the amount so expended by mm, 
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and in case any suoh requirement shall not have 
been complied with before the completion of the 
purchase, the purchaser shall indemnify the vendor 
in respect thereof, but the vendor shall, upon 
receiving notice of any such requirement, inform 
the purchaser thereof, and give to him the option 
of complying therewith in lieu of the vendor doing 
so, and shall not expend any money for the purpose 
aforesaid imless the purchaser shall refuse or neglect 
to comply with such requirement. 

The chief authority on this question is Betteaworth v. 
Richer (37 Ch. D. 535), which decides that the outlay 
incurred becomes a charge on the property from the 
time the work is finished, not from the date of the 
notice, and according to that date the liability of the 
vendor or purchaser will usually depend. 

As to Time for Completion of Pnrchase. 

The purchaser shall pay the remainder of his 
purchase-money at the time and place appointed 
by the special conditions of sale for the completion 
of the purchase, and upon such payment the 
vendor and all other necessary parties (if any) 
shall execute a proper assurance of the property to 
the purchaser, the same to be prepared by and at the 
expLe of the purchaser, in^ bare Outstanding 
estate or interest which the purchaser may require 
to be got in shall be got in, and the title thereto 
traced, by him and at his own expense. When 
the vendor is a mortgagee or trustee, whether he 
is so described or not, he shall be required to give 
only the statutory covenant implied by reason of 
his being expressed to convey as mortgagee or 
trustee. 

The old rule adopted by the Courts of law was that 
time was of the essence of the contract as regards com- 
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pletion of a purchase, but Courts of equity took a more 
re£isonable view and said it did not matter under usual 
circumstances that the parties were not ready to settle 
on the appointed day, and the equity rule was allowed 
to prevail. (Jud. Act, 1873, s. 25, sub-s. 7.) The 
common law rule was reasonable when applied to trading 
transactions, for example, "time bargains" amongst 
com merchants, but was unreasonable when applied to 
sales of land. 

When Time Essence of Contract. But remember that 
if the circumstances are such that injustice would be 
done, unless punctual completion takes place, time is 
still of the essence of the contract : e,g,^ A. buys a 
public-house, makes every arrangement to commence 
his business, and then finds he cannot get possession. 
In such circumstances it may be only reasonable that 
he should be able to say, time is in my case of the 
essence of the contract and I will throw up the pur- 
chase, and it has been held that under such circum- 
stances he can do so. {Coicles v. Gale, L. E. 7 Ch. 12 ; 
Smith V. Batsford, 76 L. T. 179.) 

Sometimes questions arise as to obtaining possession 
of the property, and the particulars should be careful 
in this respect ; e,g,y houses were described as " Recently 
in the occupation of F." This was held to imply "vacant 
possession " at completion, and by reason of the mis- 
description compensation to the purchaser was ordered. 
{Royal Bristol Permanent Building Society v. Bomashy 
35 Ch. D. 390.) Possession is a loose expression which 
may mean many things and involves much law. But 
" vacant possession^^ is a useful phrase to employ when 
the purchaser wants the keys and occupation at com- 
pletion. 
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Ab to Beats and Outgoings. 

The rents or possession will be received or 
retained, and the outgoings discharged, by the 
vendor up to the day appointed by the special 
conditions of sale for the completion of the pur- 
chase, and as from that day the outgoings shall be 
discharged by, and the rents or possession shall 
belong to, the purchaser, but he shall not be let 
into the actual possession or receipt of the rents 
until the completion of the purchase, and such 
rents and outgoings shall, in case of dispute, be 
apportioned by the auctioneer, whose decision shall 
be final, and the balance shall be paid or allowed 
at the time of completion. The vendor shall be 
bound to account only for rents actually received 
by him, and shall not be boimd to take any 
proceedings for recovery of any rent. Where 
rents are apportioned in the particulars pur- 
chasers shall not require the apportionment to 
be confirmed by the tenant or reversioner, as the 
case may be. 

We have discussed the position of a purchaser pend* 
ing completion ; let us now consider the veiidor^s 
position, 

"The vendor in his fiduciary capacity is bound 
(1) to take reasonable care of the property ; and (2) to 
pay the outgoings in each case until the purchaser takes 
or ought to take possession of it." (Eng. Enc. ; and 
flee Lyaaght v. Edwards, 2 Ch. D. 499 ; and Clarke v. 
Bamuz, [1891] 2 Q. B. 456, C. A.) 

The question of outgoings is an important question. 
I refer you ajs regards the general meaning of " out- 
goings " to the Eng. Enc. The case of Tuhhs v. Wynne 
([1897] 1 Q. B. 74) should be noted, which shows that 
an outlay incurred under a notice from a county council 
is apportionable under " outgoings." 



USUAL CONDITIONS. 8 1 

In deaUng with recovery of proportions of rent at 
completion of a purchase, remember that the proper 
person to distrain is the person in whom is the legal 
estate (Be Powers^ 63 L. T. 626) ; and in preparing 
■undertakings between vendor and purchaser to adjust 
these questions, this rule should be borne in mind. 

As to the relative rights of lessee and purchaser on 
the sale of a reversion as regards the obligation of 
covenants and conditions in a lease, see sects. 10 to 12 
of the Conveyancing Act, 1881 ; and Hood and Challis's 
Con. Acts. 

As to Interest on Pnrchase-money. 

If the purchaser shall not complete the purchase 
at the time appointed, he shall pay interest on the 
remainder of the purchase-money (and also on the 
valuation for timber, fixtures and other matters, if 
any) at the rate of 5/. per centum per annum from 
that time until the same shall be paid. Provided 
always that if the delay in the completion of the 
purchase shall arise from any cause other than the 
neglect or default of the purchaser, and if the 
purchaser shall at his own risk and expense place 
the remainder of the purchase-money in the bank 
named in the special conditions upon a deposit 
account bearing interest, or, if no bank be named, 
then in the Bank of England, and shall forthwith 
give notice of such deposit to the vendor, the 
vendor shall during the continuance of such deposit 
be entitled to such interest only (if any) as shall 
be actually produced thereby. 

This condition, framed as above, will usually meet aU 
difficulties. A considerable number of cases have 
arisen under other conditions; but when the usual 
words, "If from any cause whatever," occur, it is 
•difficult for the purchaser to escape liability to pay 

E 5 
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interest. {In re London Corporation and Tubbsy [1894] 
2 Ch. 624, C. A.) As to the meaning of "wilful 
default" or "default/^ see Lord Justice Bowen's defini- 
tions in He Young and Harston^s Contract (31 Ch. D. 
168). 

It may be observed that, in the absence of express 
provision, a purchaser must pay interest at 4 per cent, 
from the date fixed for completion, or if no such date, 
then from the time a good title is shown so that he can 
safely take possession. {Binhs v. Tjord Bokebt/y 19 
E. E. 68.) 

As to Custody of Deeds after Completion. 

The purchaser whose purchase-money is the 
largest, or, where the amounts of purchase-money 
are equal, whose purchase is first made, shall, in 
case of the sale of all the lots or of all the lote to 
which any set of documents relates, as the case 
may happen, be entitled to the custody of such'' 
documents in the possession of the vendor as 
relate to any other lot, as well as to the lot or lots 
purchased by that purchaser, and do not relate to 
any other property retained by the vendor ; and in 
respect of documents delivered to such purchaser 
which relate to the lot or lots of any other pur- 
chaser shall give to him, if he shall require it, the 
proper statutory acknowledgment of his right to 
production and to delivery of copies thereof, and 
also, the proper statutory undertaking for safe 
custody thereof. If any lot be not sold the vendor 
may retain all documents relating thereto, giving 
to any purchaser who may require it the before- 
mentioned statutory acknowledgment and under- 
taking. Every acknowledgment or undertaking 
given under this condition shall be prepared by 
and at the expense of the person requiring the 
same, but shall be perused and executed at the 
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expense of the person giving the same. No trustee 
or mortgagee shall be required to give an under- 
taking for safe custody of documents. 




^ . (<i. 421) Vekdos and Pubchaseb. — The question, whether a yendor ^^. 
-^vho aeUs land, reserving a renteharge, is entitled to retain the deeds as 
«)g;ttinst the pnrohaser of the land, raised by "Ontis" is diffionlt of lOpt 
solution. The 2nd seotion of the Vendor and Purchaser Act provides L^ 
Hhat, ^* Where the vendor retains any part of an estate to wMch an^r 
': documents of title relate, he EdiaU be entitled to retain snoh doonments.** 
])(r. Jnsticq North in Be Fvlleir^s Contract (76 L. T. Bep. 646) referred to ^^^ . 

' this seotion a9 relating " to an estate in land, freehold or leasehold, or ar^ V' "f^l^t^^^ 
liaterest in land." If the vendor reserves a renteharge this wonld appecL^> a. "^iCt^' 
' to be an ^' interest in land ** within this dlotnm, but the word *' estate " "^a.^ ^Lj/l 
^. probably intended to mesn a landed estate as nsed in common parlanoe, «^^ of ^««^ > 
iHikat if the vendor sold off a portion of a larger estate he was to be entitiQ^ i\ i^y • 
-to retun the deeds accordii^ to the nsnal practice, but I do not thl^-w ^) > x cy 
. '^^ estate '* means estate in the ^hnical sense as a limited interest in -Unx^ nk '^ ^ 
^r an interest reserved by the vendor snoh as a rentoharsre. If otheir^ 1 i - 

'Ttnir readers oan point to any approved text- writer's opinion on f^ be ^ ' 
^sabjeot, it would be useful to practitioners. W. ^^^^ * ^ 

— — Title deeds prdinarily pass by the conveyance of the ^nherl^^j^ ®^ <^ * " 
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'^ass with the land to C, and that he wiU be able to miuntftin d^^s^iU 
^igainst A. for it, and this notwithstandiog that the deed also relat^^^e 
otiier purt of the land previously sold to B. I also suggest that the -^ ^ >f 
■** efitt^t^ " in clause 5 of sect. 2 of the Vendor and Purchaser Act j ^^ 
rdocB not include a reutcharge (although real estate) 0O as to entitle a^'^4, 
ttwo is a iobntract to which the Act applies) to retain the ooovo^' Of 
«nder that Act. X^ ^^L^ ^^/^ /^^ ^^^"^ 

If the purchaser shall neglect or tail to ^xnrw 

with the special or public sale conditions, the vend 
may rescind the contract and retain the deposit ^^ 
liquidated damages, or he may resell the proper^ 
either by public auction or private contract, and 
subject to such conditions as he may think fit| and 
the deficiency (if any) on such resale, together with 
all expenses attending the same, and all costs 
losses, damages and expenses, by reason of such 
defaidt, shall be made good to the vendor by the 
.defaulter, and in case of non-payment the same 
shall be recoverable by the vendor as liquidated 
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expense of the person giving the same. No trustee 
or mortgagee shall be required to give an under- 
taking for safe custody of documents. 

This condition must be read with sect. 2 of the Vend, 
and Pur. Act, 1874. Sometimes the question arises 
whether a vendor who sells in consideration of a rent- 
charge is entitled to retain the deeds as " Retaining part 
of the estate " to which the documents relate within the 
section. 

I think " estate " means here an estate in the or- ^^^^^ 
dinary acceptation, that is, other land, and that there- ^/j^- /kvw> 
fore the purchaser is entitled to the deeds. The case of t^T^^t^J^ 
Be Fuller and Leathley's Contract ([1897] 2 Ch. 144) \V2;^^4 
supports this contention. In my view, any deed which '^^ '"^^^ 
does not relate to land retained by the vendor must be 
handed over, even if it rektes to other Bubject-matter 
{e,g,y an appointment of new trustees) ; but the question 
is sometimes a difficult one, and the conditions should 
provide for it. If they do not it is not unusual for. the 
party who receives the deed to pay the other the cost of 
an attested copy. 



General Condition for Sescission by Vendor. 

If the purchaser shall neglect or fail to comply 
with the special or public sale conditions, the vendor 
may rescind the contract and retain the deposit as 
liquidated damages, or he may resell the property 
either by public auction or private contmct, and 
subject to such conditions as he may think fit, and 
the deficiency (if any) on such resale, together with 
all expenses attending the same, and all costs, 
losses, damages and expenses, by reason of such 
default, shall be made good to the vendor by the 
^defaulter, and in case of non-payment the same 
shall be recoverable by the vendor as liquidated 
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damages, credit being given for the amount of the 
deposit ; and any surplus on such second sale shall 
be retained by the vendor for his own benefit. 
It shall not be necessary for the vendor to prepare 
or tender to the purchaser a conveyance of the 
property sold to him. 

This condition, as already mentioned, must be dis- 
tinguished from the rescission clause as to title. It is 
carefully worded, and I have known it acted on with 
advantage to the vendor. It is framed with regard to 
Sowe V. Smith (27 Ch. D. 89, C. A.), an important case 
which you should know. 



THE MEMORANDUM OF PUEOHASE. 

Here you must remember the fourth section of the 
Statute of Frauds, which requires contracts for sale of 
land to be in writing, and consider how far evidence is 
admissible to explain the written contract. 

The more usual cases of difficulty are as to the de- 
scription of the parties, and the description of the 
property. 

(a) The Description of the Parties. — Remember that if 
the memorandum is made between the vendor (not 
naming him) of the one part, and the purchaser of the 
other part, no evidence is permissible to explain who the 
vendor is ; and the purchaser, if he wants to withdraw 
from his purchase, has a complete defence under the 
Statute of Frauds. This is a common mistake made by 
country solicitors. A good case on this subject is the 
decision of the House of Lords in Rossiter v. Miller (3 
A. 0. 1124)^ 
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(b) The Description of the Property, — Under a formal 
contract there is not likely to be any doubt as to the 
property intended ; but questions sometimes arise under 
informal contracts, as in the important case of Plant v. 
Bourne ([1897] 2 Ch. 281, C. A.). There A. sold 
" 24 acres of land at T." and sued for specific perform- 
ance. Held, that he could give parol evidence that he 
was the owner of 24a. 1r. 26p. at T., and that the 
parties had inspected the land at the date of the agree- 
ment for sale. I think this case goes further than any 
previous decision. 

Practical Points on Signing Memorandum. Payment 
of the deposit should be made simultaneously with the 
signing of the memorandum. There are two points 
worth noting here. A solicitor who received the deposit, 
unlike an auctioneer, is not presumed to be a stakeholder y 
and he can therefore before completion pay over the 
deposit to the vendor on account of the purchase-money. 
{Ellis V. Goulton, [1893] 1 Q. B. 350, C. A.) 

The other point is that a solicitor is justified as 
regards his client, the vendor, in accepting a cheque for 
the deposit. (Farrer v. LacyHartland 8f Co,^ 31 Ch. D. 
42, C. A.) 

Two other points only I have space to refer to. One 
is to remind you that the agent of the vendor who signs 
the sale contract for him, whether he be the solicitor, 
as is the practice in some parts of the country, or the 
auctioneer, as in London, cannot delegate his authority 
to sign to his clerk or other sub-agent. (Bell v. BallSy 
[1897] 1 Ch. 663.) 

Another practical point which may arise is : What is 
the vendor to do if the purchaser, as highest bidder, 
refuses to sign the contract ? In that case the auctioneer 
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should, as agent for both parties, at onoe fill up the 
memorandum and sign it on behalf of the purchaser. 
(Sims T. Landrat/y [1894] 2 Ch. 318; see article on 
" Some possible difficulties at Auction Sales,'* Law 
Times, 5th August, 1899.) 

Stamp on Contract. It should be noted that if 
several lots are included in one contract, one stamp only 
is necessary (Alpe's Digest of Stamp Duties, p. 21), 
and the fact that a different contra,ct arises as to each 
lot {Roots V. Lord Dormer ^ 38 E. E. 231) is immaterial. 
If an adhesive stomp is used, which should be the practice, 
it must be cancelled by the vendor, or the agent who 
signs for him, in conformity with the requirements of 
sect. 8 of the Stamp Act, 1891. 
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Lecture V. 

Purchase Deeds. 



INTEODUCTOET. 



A PURCHASE DEED may vary according to the qaality of 
the subject-matter, whether freehold, leasehold, or copy- 
hold, and according to its quantum^ whether for life, in 
tail, or in fee simple. 

Conveyance of Freeholds at Common Law. Corporeal 
hereditaments by the common law lie in livery — that is, 
delivery of the seisin or feudal possession ; whilst in- 
corporeal hereditaments Ke in grant. Therefore a 
reversion, or remainder, being incorporeal, has always 
required a deed of grant to convey it, and by its nature 
was incapable of being transferred in the same way as 
corporeal hereditaments. 

By the common law, then, corporeal hereditaments 
could only be transferred by delivery of the seisin, and 
the sole mode of doing that was by f eofEment, and the 
evidence of the transaction was the charter of feofE- 
ment. (Co. litt. 94 b.) 

Conveyance of Freeholds since the S. P. Amendment 
Act, 1845. For centuries a feoffment was by the 
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oommon law the only mode of assurance of corporeal 
hereditaments, and by common law they can be so 
transferred at the present time ; but by the Real Pro- 
perty Amendment Act, 1845 (8 & 9 Vict. c. 106), a 
great change was efEected, an alteration of one of the 
fundamental principles of real property law, and sect. 2, 
which effected it, simply enacted : " That after 1st 
October, 1845, all corporeal tenements and heredita- 
ments shall, as regards the conveyance of the immediate 
freehold thereof, be deemed to lie in grant as well as 
in livery." 

Since 1845, therefore, a conveyance in the usual 
form is a statutory, as opposed to a common law, trans- 
fer of the seisin. 

Bemarks on Law of Uses. But the seisin may by the 
same conveyance, by virtue of the Statute of Uses, be 
transferred to some other person than the one seised, 
and we may turn to the first section of that famous 
Act to see how it works, which reads thus in an abbre- 
viated form : — 

" Where any person shall be seised of any heredita- 
ments to the use of any other person or of any body 
politic by any means whatsoever [then] such person 
and bodies politic that have such use shall be deemed 
in lawful seisin and possession of the same heredita- 
ments." 

Tou will observe that the statute says, "Where a 
person shall be seised by any means whatsoever." 
When these words were penned it included being 
seised by feoffment (the common law mode of as- 
surance), but now it includes transfer of the seisin by 
deed of grant imder the Eeal Property Amendment 
Act, 1845. 
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I have only time to touch on two points under the 
Statute of Uses, but they are practical ones and are the 
source of continual misunderstanding. 

First, the Act speats of a person seised to the use of 
" any other pevBonP Therefore the person seised cannot, 
in general, be identical with the person entitled to the 
use, and when you see in a conveyance by A. to B. " To 
hold unto and to the use of B.," the words as to the use 
are of no effect under the statute, and the purchaser takes 
by the common law, or perhaps more correctly is seised 
by grant or conveyance of the seisin under the Act of 
1845, for he cannot take under the Statute of Uses in 
that he cannot be seised to his own use. 

At the same time it is better to insert " to the use 
of " in a purchase deed in case you should forget to put 
it in a deed where there is no valuable consideration, in 
which case the use may possibly result to the grantor, 
and in the second place if omitted the vendor's solicitor 
will need a disquisition from you to explain its omis- 
sion. 

The other point is that the statute says, where a 
person shall be seised to the use of " any other person 
or of any bodf/ politic " {i.e.y a body corporate). There* 
fore a person may be seised to the use of a body politic, 
but a body politic cannot be seised to the use of a person ; 
e.g.^ a conveyance could be made to A. to the use of the 
X. Land Company, Limited, but not to the company 
to the use of A. The body politic could not be a seisee 
to uses, and the grant would be inoperative under the 
Statute of Uses. 

We have seen that the conveyance of corporeal here- 
ditaments is efEected by grant of the seisin under the 
Act of 1845, but such seisin may be shifted by uses 
operating under the Statute of Uses. 



90 PUBCHASE DEEDS. 

The common form conveyance by grant is by far the 
most important kind of purchase deed, but an appoint- 
ment under the Statute of Uses is sometimes employed. 

All that I need say about an assurance by way of 
appointment is to remind you that the seisin shifts on 
exercise of the power to the use of the appointee, and 
that you must be careful not to let that use be followed 
by another use, for in that case there would be a use 
upon a use, which the statute, it has been held, will not 
permit, and the person intended to take under the 
ultimate use will not be seised, but take only an equit- 
able estate. (TyrrelV% Case, Tudor's L. C. Conv.) 

With these preUminory remarks we can proceed to 
consider the preparation of a modem conveyance, and 
this leads us to the consideration of the Conveyancing 
Acts. 

The CoEveyancing Acts. It is a trite but noteworthy 
observation that no one can properly Tinderstand any 
radical statutory alterations or codification of law with- 
out knowing the principles which preceded, and with 
regard to which legislation was effected. For example, 
no one can properly understand the Consolidation Acts 
of the criminal law unless he is acquainted with whole 
masses of legal principles, which it would be next to 
impossible to define or declare by statute. 

So in like manner you cannot thoroughly understand 
the Conveyancing Acts unless you learn the principles 
of law, both of theory and practice, which preceded the 
changes brought about by those statutes. 

Expressed briefly, the object of the Act of 1881 was 
to shorten the forms of conveyancing by reference to 
model common forms {e,g,, covenants for title) con- 
tained in the Act, and at the same time to effect 
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some amendments of real property law, and concurrently 
with these important changes the system of paying 
conveyancing work was greatly altered. 



THE VAEIOUS PAETS OF A CONVEYANCE. 

We pass on to consider the form of a modem convey- 
ance, and its relative parts, and I propose to follow the 
order in Elphinstone's Introduction to Conveyancing. 

Date, parties, and consideration were dealt with in a 
previous lecture, as also the receipt for the consideration 
money ; but let me add one point thereon. 

The vendor, you will remember, has a lien on the 
property for his unpaid purchase-money, and if the 
purchaser paid it to him, or his authorised agent, the 
matter was ended and the lien gone ; but suppose the 
purchaser paid to an agent who was not authorised, 
then the lien remained. Hence, prior to the Convey- 
ancing Act, 1881, a written authority had to be pro- 
duced at completion by the vendor's solicitor before the 
purchaser's solicitor would pay him. 

This was a continual source of inconvenience, and by 
sect. 56 of the Conveyancing Act, 1881, a receipt for 
consideration money in a deed (e,g,j purchase or mort- 
gage money) is a sufficient authority for payment to the 
solicitor of the person entitled to receive it. 

This section, however, omitted to provide for the case 
of the person entitled to receive the money being a 
trustee J who as such cannot delegate his duties to receive 
payment. This has been altered by sect. 17 of the 
Trustee Act, 1893 (replacing a previous enactment). 

In a note on this section in Hood and Challis' Con. 
Acts, p. 138, it is said : " In the absence of anything to 
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suggest the contrary, it seems that the person 
paying the money may, and indeed is bound to, 
assume that the solicitor producing the deeds is 
acting as soUcitor for the person having power to 
give a discharge." 

This statement of the law has been approved by 
Mr. Justice Harwell. {King v. Smith, [1900] 2 Ch. 
432.) But I must remind you that any agent in the 
absence of a custom to the contrary must receive pay- 
ment in cash, and if a solicitor receive a cheque for 
balance of purchase-money which is dishonoured, he is 
liable to his client for the loss. 

London solicitors, I believe, usually insist on payment 
in cash, and the only way for country solicitors settling 
a purchase in London to avoid trouble and annoyance 
is to agree the figures beforehand, and arrange for pay- 
ment by banker's draft. In some places, I believe, a 
-cheque marked " good " by the bankers is received as 
an alternative for cash. 

Operative Words. Prior to the Conveyancing Act, 
1881, " grant " was the appropriate word when convey- 
ing freeholds, and " assign " as regards leaseholds ; but 
*^ convey " is now usually substituted for grant (sect. 2, 
fiub-sect. v.), and I think should be used, although 
Eey and Elphinstone's Precedents still adhere to 
" grant." But do not call a deed of assignment of 
leaseholds a " conveyance," for it is likely to lead to 
confusion. 

The word " grant " was supposed at common law to 
imply covenants for title. This was negatived by 
sect. 4 of the Real Property Amendment Act, 1845, 
except where otherwise enacted. Such an exception is 
contained in sect. 132 of the Lands Clauses Consolida- 
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tion Act, 1845. Accordingly, in preparing a convey- 
ance from a railway company, remember to say ** the 
company hereby * grant,' " instead of " convey." 

Awkwardness is sometimes experienced as regards 
the operative part in dealing with interpretation clauses 
and covenants for title ; ^.^., if the vendors are in the 
early part of the deed designated " the trustees," we 
find " the trustees as trustees " or " the mortgagees as 
mortgagees " hereby convey. This jarring is avoided 
by the simple expedient of saying : " The said parties 
hereto of the first part (or whatever part it may be) as 
trustees [or mortgagees] hereby convey." 

The Parcels ; and Plans. A description of the property 
in the deed is now usually supplemented by a plan, but 
as to both verbal description and use of plans great 
laxity prevails. The draftsman has to consider this : 
Is the description of the parcels to control the plan, or 
the plan to control the description P I think the plan 
should only afford a means of identification of the pro-^ 
perty, just as a photograph annexed might be, leaving 
the description in the parcels to give necessary parti- 
culars. 

A form adapted from Eey and Elphinstone's 
Precedents might be to this effect :— 

" Which hereditaments, for greater clearness and so 
as not to restrict or enlarge the description herein- 
before contained, are delineated on the plan hereon, 
and are thereon coloured pink." ^' Delineated ^^ means 
sketched. See Dotcling v. Pontypool Railway (L. E. 18 
Eq. 714). 

' Some decisions to be mentioned with regard to plans 
should be known to every conveyancer. One case 
decides that nottoithstanding the colouring on the plan^ or 
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the quantities stated in the parcels, half the soil of an 
adjacent street or river will pass to the purchaser under 
the usual presumption as to the ownership of it, 
(Micklethwait v. Newlay Bridge Co,^ 33 Ch. D. 133, 
0. A.) 

There are also two instructive oases on the question 
of the presumptive ownership of the soil of a street 
which should be noted. The presumption arises that 
half the soil of the roadway passes to a purchaser under 
a conveyance described as bounded by a street. {Re 
White's Charities, [1898] 1 Ch. 659.) The soil of a 
street is only vested in a public health authority to such 
an extent as is necessary for the maintenance of the 
street as a highway, the presumption being that the 
soil of the street belongs to the adjoining owners accord- 
ing to the usual " ad medium filum " rule. {The Vestry 
of St, Mary, Battersea v. The County of Londonj 8fc. 
Electric Lighting Co., [1899] 1 Ch. 474, C. A.) This 
is only a presumption; thus in the Tunbridge Wells 
CasCy cited in the last-mentioned decision, it was proved 
that the soil of the well-known Pantiles belonged to 
the Lord of the Manor. 

Whilst discussing the subject of boundaries, you 
should remember that the ownership of a hedge and 
ditch are presumed to be the same ; the theory being 
that a man in making a ditch will, in order to avoid 
trespass, throw up the excavated soil on his own land, 
and thereon plant his hedge. Note, then, ditch and 
hedge go together. {Marshall v. Taylor, [1895] 1 Ch. 
641, C. A.) 

It may be observed in connection with this subject 
that the Ordnance Survey map admeasurements are 
taken to the centre of the hedge. (Key and Elphin- 
stone's Conveyancing, Vol. I.) 
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Exceptions and BeservationB. There is frequent mis* 
conception as to the distinction between an exception 
and a reservation. 

The following definitions are from Davidson's Con- 
veyancing, Vol. I. : — 

" It is to be observed that although the words except 
and reserved are frequently conjoined, yet an exception 
and a reservation axe things totally different. An 
exception must be of part of the thing granted, and of a 
thing in esse at the time of the grant, but a reservation 
must be of something issuing out of the thing granted. 
Thus, an exception may be of a house, or close of land 
comprised in the property granted ; while a reservation 
may be of a rent, or right of way." 

" A reservation, at any rate in the strict sense, can 
only be granted in respect of something issuing out of 
the thing granted." 

" In some cases, however, where the grantee or lessee 
executes the deed, what purports to be a reservation by 
the grantor or lessor, but is not properly such, will take 
effect as a new grant, as on a conveyance of land in fee 
with a right of sporting, where it was held that the 
right took effect as a new grant." ( Wickham v. Hawker, 
7 M. & W. 63.) See also as to a regrant. Corporation 
of London v. Riggs (13 Ch. D. 805), and as to the 
difference between exception and reservation, Douglas v. 
Lock (41 E. E. at p. 614). 

As regards the reservation of easements (or, more 
correctly, a re-grant of easements), I refer you to 
Mr. Goddard's work on that subject. The practi^ 
point to remember is, that an easement created by a 
conveyance is not strictly a reservation, but operates as 
a re-grant or grant back by purchaser to vendor, and 
therefore the purchaser as grantor must execute the 
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deed of conveyance, unless the easement is created hj 
way of use under sect. 62 of the Conveyancing Act, 
1881. (See Hood and Challis.) 

Oeneral Words, and the All Estate Clause. These 
clauses formed part of an ordinary conveyance prior to 
the Conveyancing Act, 1881, but are now omitted in 
reliance upon sect. 6. 

The rule is that if the ownership of the dominant 
and servient tenements be the same, aU pre-existing 
easements are extinguished. "Words used, therefore, to 
be inserted by careful conveyancers to keep alive such 
easements for the purchaser's benefit, and the Convey- 
ancing Act, 1881 (sect. 6), provides that a conveyance 
shall operate to convey "all easements, rights and 
advantages appertaining or reputed to appertain to the 
land, or at the time of conveyance demised, occupied, 
or enjoyed with, or reputed or known, as part or 
parcel of, or appurtenant to the land, or any part 
thereof." 

> The law on this subject, from the judgment in 
WTieeldon v, Bwrows (12 Ch, D. 31), is frequently 
quoted, and should be studied. 

JRule 1. — " On the grant by the owner of a tenement 
of part of that tenement as it is then used and enjoyed, 
there will pass to the grantee all those continuous and 
apparent easements over the other part of the tenement 
which are necessary to the reasonable enjoyment of the 
part granted, and have been hitherto used for the 
benefit thereof." 

. JRule 2. — " There is no similar implication in favour 
of the grantor, who must expressly reserve in the 
grant any right he intends to reserve over the part 
granted. 
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The Habendnin. In most conveyancing boo^s, and 
especially in the older ones, you find a good deal about 
the construction of the Habendum, some of which is 
more confusing than helpful. The following statement 
from Mr. Jenks's Modem Land Law, p. 314, is an 
excellent summary. The author takes the law on 
this subject to be comprised in the three following 
rules :-^ 

(1) Enlargement of Habendum, — That a Habendum 
clause may carry the limitation farther than the operative 
words, and thus enlarge the interest given by the latter. 
For example, if a man convey to H., Habendum to 
H. and his heirs. Here H. wiU get the fee. 

(2) No Abridgement. — That a Habendum clause can- 
not abridge aii estate previously given. Thus, if a man 
convey to H. and his heirs, Habendum to H., the sub- 
sequent clause will not abridge the fee conveyed by the 
former. 

(3) Variation, — That a Habendum clause may vary 
and alter the estate conveyed by the operative clause in 
any manner not inconsistent with its actual words. 
Thus, if an estate be granted to H. and B. to hold to 
H. for life, remainder to B., the Habendum will have 
effect because it does not reaUy derogate from but only 
explains the original grant. 

There are a few practical points to be noted as 
regards the Habendum. The first is, do not follow a 
mistake of frequent occurrence of inserting in the all 
estate clause such words as "except all mines and 
minerals " when the exception has been made under a 
deed anterior to the conveyance. 

Of course, the exception of minerals is properly 
stated in the all estate clause in the deed creating the 
exception, but in subsequent deeds the proper place is 

S. " F 
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obviously the Habendum, which might be to this 
effect : — 

" To hold unto, &c., subject to an exception heretofore 
made of all the, &c." (setting out verbatim the words of 
the original exception). 

The impoirtance of perpetuating the exact words of 
the exception is due to the fact that minerals may 
possibly not be worked for many years after .the ex- 
ception, but the owner of the surface ought to know 
exactly on the face of his deeds what are the rights of 
the owner of the sub-soil. 

There is one small point I will mention as regards 
the Habendum, that is, the use of the word " firstly." 
Many draftsmen say ** the hereditaments first herein- 
before described." But the word " firstly " is now sanc- 
tioned by usage, although probably rather modem, as 
the following quotation from De Quincey shows: 
" First, for I detest your ridiculous and most pedantic 
neologism of * firstly.' " Before finishing with the 
subject of the Habendum it is well for the draftsman 
to know that the vendor has no right to insert words 
to show that the property is subject to restrictive 
covenants, or the like, unless the contract for sale is 
made subject to such covenants. {Me WaUis and Bar' ' 
nartTa Contract, [1899] 2 Ch. 516.) 

But the vendor if liable under a covenant affecting 
the property, even if (it is apprehended) he has entered 
into a covenant which he was not strictly obliged to 
enter into, is entitled to a covenant of indemnity 
from the purchaser. {Moxhay v. Inderwick, 1 De G. & 
Sm. 708 ; and see Dart's V. & P., Vol. I., p. 631.) 

Kines and Minerals. I am afraid these words axe 
often considered synonymous, just as exception and 
reservation are confounded together. 
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/ A mine is the stratum, or subsoil, whioh contains the 
minerals, whether worked or not worked out. {Eardley 
V. Granville, 3 Ch. D. 826.) 

A mineral includes primft facie every substance which 
can be got from underneath the surface, whether by 
underground workings or by open quarrying. {Eext v. 
Gilly L. E. 7 Ch. 699.) Remember that a conveyance 
to a railway company does not pass the minerals 
(sects. 77 — 82 of the Railway Companies Clauses Conso- 
lidation Act, 1845) . Also bear in mind that a conveyance 
of the fee simple from the lord {i.e. under an enfran- 
chisement deed) under the Copyhold Act, 1894, will 
not include the minerals (sect. 23) ; but if the lord 
enfranchises the copyhold not under the statute, then 
the minerals will pass as in the case of an ordinary 
conveyance. 

Conveyance by Grantor to Himself and Another. Fur- 
suing the subject of the Habendum, there are two sections 
of the Conveyancing Act, 1881, to which attention 
should be directed. By the common law a man could 
not convey to himself jointly with another. To ob- 
viate this diflBculty which frequently arose on an 
appointment of new trustees, sect. 60 of the Convey- 
ancing Act, 1881, provides that a conveyance may in 
future be made to a person jointly with another person. 
Before the Act a conveyance to uses was necessary in 
order that a vesting in new trustees might be made. 

It may be noted that at common law a man could 
not assign personal estate to himself and another. 
Therefore, on an appointment of new trustees relating 
to leaseholds it was necessary for the old trustees to 
assigi^ to a nominee, and for the latter to assign to the 
new trustees by a separate deed. But by Lord St. 

f2 
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Leonards' Act (22 & 23 Vict. c. 35, s. 21), any person 
can assign personalty directly to himself and another. 

Words of Limitation. The other section to which 
attention is directed is sect. 51 of the Conveyancing 
Act, 1881, under which the words in "fee simple" 
instead of heirs, and "in tail" instead of "heirs of 
the body," are sufficient. 

Words limiting a fee simple are absolutely essential^ 
and their omission will prevent more than a life estate 
passing, although the intention of the deed was to pass 
the fee. {Re Whiston's Estate, [1894] 1 Ch. 661 ; 
Dearberg v. Letchfordy 72 L. T. 489 ; Re Hudson, ibid. 
892.) Thus, it was recently held that the omission of 
the word " simple " after the words " in fee " in a deed 
passed a life estate only. 

In passing you should note that the proper limitation 
in a conveyance to a company or other corporation 
aggregate is to it and its assigns, not " successors and 
assigns." /^ ' '" .'■•''' ^ ' o 

Covenants for Title, I remarked anent the Convey- 
ancing Acts on the difficulty of understanding those 
sections which incorporate referentially matters which 
prior to the Act of 1881 were included in the convey- 
ance, unless one is acquainted with the principles thereof, 
and the language of the forms previously employed. 
This is especially so as regards covenants for title, and 
the best course is to read and digest the forms in sect. 7 
of the Conveyancing Act, 1881 . If that proves laborious^ 
let the reader console himself with the reflection that he 
has not to copy those forms every time he draws a pur- 
chase deed, as was the lot of conveyancers before the 
Act. 



THE VAEIOUS PARTS OP A CONVEYANCE. 101 

Object of Covenants for Title. The first question 
Mdth regard to covenants fot title is, What is the 
utility of them ? The explanation is that the cove- 
nantor will be liable in damages to the covenanteOi 
or future owner, for any breach of the covenant in 
question. 

In America, I believe, cases of breaches of covenant 
for title are very numerous, and the usual practice is to 
cover the risk by insurance ; but such cases are com- 
paratively few in this coimtry. David v. Sabin ([1893] 
1 Ch. 623, C. A.) is the leading case on the subject, 
and Lord lindley's judgment therein should be studied. 
In Mayne on Damages will be found the law as to 
the measure of damages according to the covenant 
broken, whether for quiet enjoyment, freedom from 
incumbrances, or further assurance. 

The general principles of covenants for title were 
unaltered by the Conveyancing Act, 1881, sect. 7 of 
which only provides model forms to shorten deeds. A 
vendor by such covenants does not warrant his title 
against all mankind. If he acquired by purchase, the 
new purchaser will stand in the vendor's shoes as regards 
enforcing covenants for title prior to the vendor's acqui- 
sition, they being covenants running with the land and 
will pass to the owners of any part of the land (Rogers 
V. Hosegoody [1900] 2 Ch. at p. 396), and the vendor 
warrants the title from the time of the last purchase for 
value ; consequently, if the vendor has acquired under 
an intestacy and a will his warranty will extend to his 
ancestors and testators. {Broicning v. Wright^ 5 E. R. 
at p. 526.) It is important to remember that covenants 
for title extend to defects known to the purchaser when 
lie acquired the property. (Page v. Midland Railway 
Co., [1894] 1 Ch. 11, C. A.) 



102 PURCHASE DEEDS. 

Practical Points as to Covenants for Title. With the 
general law regarding covenants for title under the 
Conveyancing Act, 1881, you are probably familiar. I 
can only touch on a few points which are sometimes 
overlooked. 

(1) If several persons convey, then their implied cove- 
nants extend to the "Subject-matter or share of subject- 
matter conveyed." (Sect. 7, sub-sect. 1.) Therefore, 
if A. B. convey a moiety, he is liable for a moiety of the 
damages for a breach of his implied covenants. {Suttoii 
V. Baillie, 65 L. T. 528.) 

(2) Covenants by a beneficial owner are only implied 
on a conveyance for valuable consideration. Therefore, 
if covenants as beneficial owner are intended to be 
entered into in a voluntary conveyance, they must be 
expressly inserted. On the other hand, marriage is a 
valuable consideration, and therefore, if wished, cove- 
nants as beneficial owner can be inserted in a marriage 
settlement; but the proper covenant is a covenant as 
settlor, whether in a voluntary or marriage settlement. 

(3) It should be observed that each of the statutory 
covenants provided by the Act requires this, that the 
person who gives it shall be one " who conveys and is 
expressed to convey." 

And even if a person does not actually convey, but is 
named as a conveying party in the operative part of the 
conveyance, it is considered that the covenants would 
be implied according to the Act. (Hood and Challis^ 
Conveyancing Acts.) The point to be noted is that 
the covenants must be given by one who conveys, ov 
purports to convey, subject to the following exception. 

(4) Where another person conveys by direction of a 
person who directs as beneficial owner, then implied 
covenants follow on' the part of the person directing 
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(sect. 7, Bub-sect. 2), c.^., a person having no estate 
or interest in the property, but whose consent to a sale 
is necessary. 

It should be noted that the statutory covenants im- 
plied by a directing party are only when he directs as 
beneficial otcner^ not, for example, as settlor. Therefore, 
if an annuitant concurs, but is only willing to covenant 
against incumbrances, and for further assurance, then 
the covenants as directing party will not do, and the 
annuitant must give express covenants. (Key and 
Elphinstone, Vol. I., p. 418, Form XII.) 

Another point to notice is, that where covenants are 
implied they extend to the "subject-matter" of the 
conveyance without regard to the quantum of the estate, 
or interest, of the person giving the covenant. There, 
fore, where a tenant for life whose consent is necessary 
to a sale concurs, his liability should be restricted to 
his life estate. He must give covenants as beneficial 
owner, but restricted to his life interest. {Earl 
Poulett V. ffood, 5 Eq. 115 ; and for form, see Be 
Ray, [1896] 1 Ch. at p. 469 ; and Key & Elph. Con. 
Vol. I., p. 419.) 

(6) The last point to notice is, that under sub-sect. 3 
of sect. 7 of the Conveyancing Act, 1881, where husband 
and wife both convey as beneficial owners, then, in 
addition to their respective implied covenants, the 
husband also impliedly covenants for his wife ; a tripli- 
cate covenant thus resulting. 

Acknowledgments and Undertakings as to Deeds. 
The statutory acknowledgment of the right to produc- 
tion and the undertaking for safe custody provided by 
the Conveyancing Act, 1881, take the place of the old 
covenants for production, and are founded on principles 
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of the previous law, but the changes made were greater 
than in regard to covenants for title. 

As to what persons are generally entitled to the 
custody of documents of title, I refer you to the 
convenient list compiled in Hood and Challis' Con- 
veyancing Acts, and sect. 9 of the Conveyancing Act, 
1881, must be carefully studied. 

It is most important to observe that a tenant for life 
may, since the Settled Land Acts, become entitled to 
be let into possession of the settled land, and have the 
custody of the title deeds. For a recent order to this 
efEect, see In re Richardson^ Richardson v. Richardson 
([1900] 2 Ch. 778). 

There are three points only in relation to the present 
subject which I can now deal with, namely \ (1) The 
only person who can according to the terms of the Act 
give an acknowledgment or undertaking is the person 
who retains the actual possession of the documents. 
Error on this subject is abundant. Thus, suppose a 
mortgagee to concur in a conveyance to release part of 
the property, the only person who can give the acknow- 
ledgment in that case is the mortgagee who retains the 
documents ; and if he refuses, the mortgagor must enter 
into the old form of covenant for production. (2) The 
better opinion requires, and the usual practice is, that 
the statutory imdertaking should not be given by 
trustees, or mortgagees. (3) Documents not in the 
abstract of title (that is, prior to the root of title) need 
not be set forth in the usual schedule of documents. 
(Key and Elphinstone, Vol. I., p. 424.) It may be 
added that the acknowledgment and undertaking 
should, whenever practicable, appear in the conveyance 
and not by separate document. The old reason for 
separate documents was to keep the documents 
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covenanted to be produced ofE the title ; but this inay 
generally be disregarded, except where there is any 
cloud on the title raised by the documents referred to. 



LEASEHOLDS AND COPYHOLDS. 

In assignments of leases the usual covenants for title 
will be implied, with the addition of an implied covenant 
for validity of the lease. The chief observation to note 
is that the usual covenant by the purchaser to indemnify 
the assignor of the lease must be inserted, since the 
Oonveyancing Acts do not provide for it. 

Tou wiU bear in mind that the original lessee will 
always remain liable on his express covenants, whilst 
the lease lasts ; but an equity arises, on a principle some- 
what akin to suretyship law, which will enable the 
lessee to recover from an assignee of the lease any 
money paid by the lessee to the lessor for breach of 
covenant. This is the well-known case of Moule v 
Oarrett (L. H. 7 Eq. 101), a ruling recently discussed 
and approved in Bonner v. Tottenham^ 8fc. Building 
Society ([1899] 1 Q. B. 161, C. A.). 

Practical Qnestions on Assignments of Leases. There 
is one point I should like to refer to as regards assign- 
ments. If the matter is simple, you need not recite the 
lease, but describe the necessary particulars as to date 
of the lease, term, rent, and so forth, in the Habendum^ 
Another point is to avoid the inconvenience of a long 
recital of the parcels in the lease, according to the usual 
plan, by simply referring to them in the recital as demised 
" by the description hereinafter contained." Then in the 
parcels of the assignment set out the description from 

r5 
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the lease verbatim ; or, if you need a modem description^ 
Bet out the old desoription in a schedule and put your 
modem description in the parcels. 

Purchase Deeds relating^ to Copyholds. I may remind 
you that a conveyance under the Conveyancing Act, 
1881, s. 2, 8ub-8. v., must be a deed^ and does not there- 
fore include a copyhold surrender ; consequently a deed 
of covenant accompanying the surrender is usually 
entered into implying the statutory covenants. A 
covenant to surrender is expressly defined as a convey- 
ance under the above sub-sect. v. 



SALES UNDER SETTLED LAND ACTS. 

I have been discussing purchase deeds executed by 
ordinary vendors, but there are vendors of abnormal 
character amongst whom a tenant for life selling under 
the Settled Land Acts is the most important. 

The general scheme of the Settled Land Acts, which 
are of supreme importance to the conveyancer, and can 
only be properly understood by studying them, is that 
a tenant for life entitled under a " settlement '' (that is, 
a succession of interests) can convey the property to a 
purchaser as if the life tenant were absolute owner. 

" The broad policy on which the Acts are founded is 
laid down by the House of Lords in the Aileshury Case 
([1892] A. 0. 356). The object is to render land a 
marketable article notwithstanding the settlement. Its 
main purpose is the welfare of the land itself, and of all 
interested therein, including the tenants, and not merely 
of the person taking under the settlement. The scheme. 
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adopted is to facilitate the striking off from the land 
the fetters imposed by the settlement, and this is 
accomplished by conferring on the tenant for life in 
possession, and others considered to stand in a like rela- 
tion to the land, large powers of dealing with the land 
by way of sale, exchange, lease, and otherwise, and by 
jealously guarding the said powers from attempts to 
defeat them, or to hamper their exercise. At the same 
time the rights of persons claiming imder the settlement 
are carefully preserved in the case of a sale by shifting 
the settlement from the land to the purchase-money, 
which has to be paid into Court or into the hands of 
trustees." {Be Mundy and Roper^ [1899] 1 Ch. 275, per 
Chitty, L. J.) 

Who is Tenant for Life ? The tenant for life must 
be entitled "/« possession ;^^ but a tenant in tail and 
certain others have the powers of a tenant for life, 
amongst them being a tenant by the curtesy, but not 
a tenant entitled in right, of dower: also infants, if 
absolutely and not contingently entitled, and married 
women, although restrained from anticipation. 

What Tenant for Life can Convey. Here, I think, 
error often creeps in. Under sect. 20 of the Settled 
Land Act, 1882, the tenant for life can convey " the 
estate or interest the subject of the settlement." 
Therefore the tenant for life can pass the legal or equit- 
able estate if vested in the trustees of the settlement, 
but not any estate vested in persons strangers to the 
settlement, e,g,y mortgagees. 

In connection with sect. 20 should be read the im- 
portant decision in Re Mundy and Roper already men- 
tioned. The effect of that case would appear to be 
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this. A conveyance by the tenant for life is effectual 
to discharge the land from all ownership rights except 
rights ^^ having priority to the settlement^ (Sect. 20.) 
" Settlement " as defined by sect. 2 means an instru- 
ment or instruments under which rights stand limited 
by way of succession. 

In the case under notice there was a jointure rent- 
charge created by a deed of 1865, and a life estate of 
the vendor created under a resettlement of 1889, and 
the Court held that the two deeds formed a settlement 
under sect. 2, under which the property was limited by 
way of succession, the interests of the jointress and 
tenant for life forming such succession, and that there- 
fore the tenant for life cotild convey the land tmder 
these Acts free from the rent-charge. 

Doubtless the tenant for life could have sold under 
the deed of 1889, but in that case he could not have 
freed the land from the rent-charge which was prior in 
date unless with the consent of the rent-charger. There 
may be, to use the language of the above judgment, 
" A more comprehensive settlement, consisting of several 
deeds, or a less comprehensive settlement, consisting of 
one deed." 

It should be observed that if the settlement under 
sect. 2 is constituted of several deeds, which is now 
usually called a ^^ compound settlements^ it is obvious 
that there must be trustees to represent the share in the 
purchase-money of the interests of those persons which 
the tenant for life can convey without their concurrence 
in the conveyance. Accordingly, in Mundy v. Roper^ 
trustees of the deed of 1865, under which the rent- 
charge was payable, were appointed by the Court in 
exercise of the power contained in sect. 38 of the Settled 
Land Act, 1882. 
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It is important to remember that a tenant for life 
cannot assign, or release his statutory powers. " Once a 
tenant for life, always a tenant for life " is the policy of 
the Acts. (Sect. 50 of the S. L. Act, 1882.) 

But the Acts are to operate without f)reiudice to the 
rights of an " assignee for value " of the estate or 
interest of the tenant for life, and a mortgagee is ac- 
cordingly included as assignee for value. (See also 
sect. 4 of the S. L. Act, 1890.) 

How Purchaser g^ets Dischargee for Purchase-money. 

The purchase-money, called ^^ capital money ^^ tinder 
these Acts, must be paid to " the trustees of the settle- 
ment," of whom there must be at least two^ or into 
Court. If the latter course is adopted, the trustees, 
strictly, need not join in the conveyance. The list of 
persons who may become trustees of the settlement for 
the purposes of the Settled Land Acts has been ex- 
tended, and includes trustees with a future trust for, or 
power of, sale. (Settled Land Act, 1890, s. 16.) 
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liecture VI. 

Mortgages, Transfers and Reconveyances. 



MOETGAGES. 



Costs of Abortive Mortgage. A saxoastio judge used 
to observe: "The primary question the Court has to 
decide is costs ; after that the merits of the case." So in 
regard to our present subject, the first thing when 
instructed to act for a mortgagee is to be sure you will 
get paid in case the transaction falls through. 

It is obvious that there is no privity of contract be- 
tween the mortgagor and the solicitor of the mortgagee, 
and the work the soKcitor does is primarily for the mort- 
gagee, even if he act between the parties ; consequently 
the mortgagee can sue the mortgagor if the former 
pays his solicitor the costs. But this course would 
usually be annoying to the mortgagee, and the only 
safe way is to require in favour of the mortgagee's 
solicitor an undertaking by the mortgagor to pay all 
costs and expenses if the transaction falls through. If 
you will adopt the form of undertaking given in Key 
and Elphinstone's Conveyancing, Vol. I., you need 
have no apprehension. A useful case on this subject is 
Pratt V. Vizard (39 E. E. 660). 

I propose to consider — 

(1) Mortgages of land, including (a) Freeholds, 

(b) Copyholds, and (c) Leaseholds ; 

(2) Mortgages of choses-in-action ; 

(3) Transfers (including Further Charges) ; 

(4) Eeconveyances. 
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THE VAEIOUS PAETS OF A MOETGAGE. 

Interpretation Clauses. You may shorten legal 
documents to advantage by the use of compendious 
expressions ; e,g,y after making A. B. a party, go on to 
say, ("hereinafter called 'the mortgagee/ which ex- 
pression, where the context so admits, shall include his 
executors, administrators and assigns ''). 

But in using an interpretation clause great care is 
required ; see, for example, the diflSculty of conptxuction 
raised in Birmingham Breweries v. Jameson (78 L. T. 
512, C. A.), by an interpretation clause relating to the 
expression " the lessor." The prudent course is to go 
carefully through the draft and see whether the inser- 
tion or omission of the words heirs, executors, adminis- 
trators or assigns (or as the case may be) leads to no 
confusion, and see that the interpretation clause fits 
every part of the deed. 

Survivorship of Joii^t Covenants. Prior to the Con-r 
veyancing Act, 1881, in order to pass the benefit of 
covenants for payment of money and so forth, made 
with two or more persons jointly, it was necessary to 
insert words to the following effect in favour of the 
mortgagees : " And the survivor or survivors of the 
mortgagees, their or his assigns, or the heirs, executors 
or administrators of such survivor." 

But under sect. 60 of the Conveyancing Act, 1881, 
this is now unnecessary, for a covenant with two or 
more persons will devolve on the survivor or survivors, 
and so the continual repetition of the words above 
mentioned, and consequent lengthening of the deed, 
axe avoided. 
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Passing over the recitals in a mortgage which may 
be omitted in simple oases, we come to the first Testatum, 
which acknowledges the receipt of the principal ad- 
vanced, and a covenant to pay it follows. In regard to 
the receipt for the mortgage-money, the joint account 
clause may here be referred to. 

Joint Acconnt Clause. Money advanced by mort* 
gagees jointly belongs at law to the survivor ; but in 
equity there is a presumption that the loan is made in 
equal shares, and a dead mortgagee's representatives 
are therefore entitled to his share. To avoid difficulties 
with the representatives it was always necessary to 
insert the joint accoimt clause, which sect. 61 of the 
Conveyancing Act, 1881, now tenders tmnecessary, 
provided reference is made in the mortgage to the fact 
that the loan is on a joint account. 

The Court has always been ready to assist in keeping 
the equitable ownership of mortgage-money off the title 
when trustees lend on mortgage ; and the best case I 
can refer you to on the subject is Harman v. Uxbridge 
Railway Co. (24 Ch. D. 720). 

Covenant for Payment of Principal. The form of 
this covenant is familiar. Sometimes both lender and 
borrower, or one only, wishes a loan for a fixed term ; 
but some doubt exists whether trustees are justified in 
blading themselves in this way, and, speaking broadly, 
I ^hinlr they should not run the risk of a breach of 
trust in doing so. 

Occasionally, the principal is to be paid ba.ok by in- 
stabnents. In such case never forget to add a proviso 
making the whole sum payable in case default is made 
in payment of any instalment of principal or of the 
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interest. Always remember to insert this clause when 
money is stipulated to be paid by instalments, as fre- 
quently happens in covenants to pay out a deceased 
partner's capital. (See Lecture VII. p. 154.) If money 
is paid on aoooimt of an advance made by joint mort- 
gagees, payment to one is no discharge to the mort- 
gagor. {Powell V. Brodhurst, [1901] 2 Ch. 160.) 

At the end of six months, which is the usual arrange- 
ment, the mortgagee can demand payment; but he 
must, I think, require his money reasonably. If the 
loan is, say, 5,000/. he cannot reasonably ask the bor- 
rower to pay him in the street at a moment's notice ; 
thus half an hour's notice has been held unreasonable 
(Brighty v. Norton^ 3 B. & S. 305) 5 but I suppose 
twenty-four clear hours' notice would be reasonable 
under ordinary circumstances. 

There is a most extraordinary misunderstanding as 
regards this matter. Many who ought to know better 
think (perhaps confusing the payment ofE by a mort- 
gagor) that a mortgagee cannot sue on his covenant 
for payment of the principal imless he gives six months' 
notice. The law is nothing of the kind, and, provided 
a mortgagee acts reasonably in demanding his money, 
the costs of a writ are quite safe. I suppose techni- 
cally the money is due directly the time limited in the 
covenant for payment has expired, and a writ could be 
issued after demand, or possibly without demand ; but 
the Court has discretion as regards costs, and would, 
probably, deprive the mortgagee of them in the case 
of sharp practice. 

Notice by Mortgagor to pay off. The rule is well 
established that the mortgagor must give six calendar 
months' notice, or pay six months' interest in Ueu of 
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notice. As to requisite fresh notice, see Re Moss (31 
Ch. D. 90). 

But this rule admits of exceptions : thus, if the mort- 
gagee takes legal proceedings to compel payment, or 
enters into possession of the property, he waives his 
right to notice. SmUh v. Smith ([1891] 3 Ch. 652) 
contains a good statement of the law. 

In the case of merely temporary loans, e,g»y a loan 
from your banker with the usual memorandum of de- 
posit, the rule has been laid down that three months' 
instead of six months' notice will suffice. {Fitzgerald 
V. Mellersh, [1892] 1 Ch. 385.) 

Covenant to pay Interest. There are three points, 
I think, necessary to draw your attention to in refer- 
ence to covenants to pay interest. First, always add a 
few words where the fuU rate of interest exceeds 4 per 
cent, to provide that, notwithstanding the mortgage 
debt may become merged in a judgment, the full rate 
reserved by the mortgage shall be payable. Unless 
this is done, if the mortgagee sues, his judgment being 
of a higher nature than the covenant, the latter is 
merged, and, as a judgment only carries 4 per cent, 
interest, the mortgagee may be a loser. {Re FetcingSy 
Ex parte Sneyd, 25 Ch. D. 338.) 

The second point is that when a mortgagee enters 
into possession interest at the full rate, and not at the 
reduced rate, is payable {Union Bank v. Ingram^ 16 
Ch. D. 53) ; and the third point is that punctual pay- 
ment in a proviso for reduction of interest means pay- 
ment on the day appointed. {Leeds and Hanley Theatre 
v. Broadbent, [1898] 1 Ch. 343, C. A.) 

In well-managed offices it is, I understand, usual to 
insert provisos for reduction of interest on punctual 
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payment, and to make the interest payable half-yearly, 
or quarterly, on the usual quarter days to facilitate 
remembrance of the due dates and collection of the 
interest. 

After the second Testatum (being a conveyance by 
the mortgagor of the subject-matter of the mortgage, 
but which need not detain us) we come to the proviso 
for redemption. 

Proviso for BedemptioiL. In framing the proviso for 
redemption, or, more correctly, proviso for re-assurance, 
you must bear in mind the principle involved in the 
maxim " Once a mortgage, always a mortgage;" that is, 
the mortgagor, if the transaction is a mortgage, must 
always be allowed to redeem on payment of ^^principaly 
interest, and coatay You must not " clog " the equity 
of redemption, is another maxim. 

The two best authorities are Howard v. Harris (2 Wh. 
& Tu. L. C.) and Balt\. Marquis of Northampton ([1892] 
A. C. 1), and the rule is thus pithily expressed by Lord 
Lindley in Biggs v. Hoddinott ([1898] 2 Ch. 307, 
0. A.). 

" The principle is this : a mortgage is regarded in 
equity as a security for the money advanced, and a 
mortgagor may always redeem on payment of principal, 
interest and costs, and no bargain which prevents such 
redemption is valid." 

There is also another matter in connection with the 
right of redemption, which has come before the Courts 
a good deal lately. It has been supposed that a rule 
existed which prevented a mortgagee from obtaining 
any collateral advantage to himself besides the loan. 

This question was involved in Biggs v. Hoddinott^ 
when tiie supposed principle was rejected, and the true 
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principle which should be applied was laid down by 
Lord lindley thus : " There is another principle " (his 
Lordship was referring to the rule which prevents the 
irredeemability of mortgaged property) " which is not 
peculiar to mortgages, and that is that an unconscionable 
bargain will not be enforced, and there is no case of any 
bargain being set aside which does not come under one 
of these two heads." 

Biggs v. Hoddinott was the case of a mortgage of a 
hotel to a brewer for a fixed term of five years, accom- 
panied by the usual tied-house clause. It was clearly 
not a case of " clogging " the equity of redemption ; but 
it was argued that the clause was invalid by reason of 
the supposed rule that the mortgagee must not bargain 
for some oallateral advantage to himself over and above 
his loan. The Court of Appeal held that the only rule 
on this point was that an imconscionable bargain in 
mortgage, as in some other transactions, is bad. They 
considered that the tied-house clause which was to exist 
during the five years loan was not unconscionable, and 
the clause in the mortgage was held valid. But it is 
evident that a tied-house clause is only legally binding 
whilst the loan lasts. {Rice v. Ifoakes, [1900] 2 Ch. 
446, C. A.) 

Another question regarding the proviso for redemp- 
tion is, Who are the proper persons to convey if the mort" 
gagee is dead ? In a former lecture we saw that trust, 
and mortgage estates under sect. 30 of the Convey- 
ancing Act, 1881 (whether the trustee or mortgagee 
devises or not), vest in his personal representatives, 
who are, therefore, the only persons who can convey. 

A further question, and one of importance, is, Who 
can redeem ? Conflicting rights on this subject can be 
settled by an action for redemption. The rule is, " Any 
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person interested in the equity of redemption can 
redeem/' {Pearce v. Morris, L. E. 5 Ch. 227 — a valuable 
judgment of Lord Ilatherley.) You will see from this 
statement that the right to redeem is very general ; thus 
a lessee of the mortgaged property can redeem. {Tarn 
V. Turner, 39 Ch. D. 456, C. A.) 

In framing the proviso for redemption you must be 
careful not to disturb the previous rights oi the mort- 
gagors — what I mean is, the ownership of the property 
should remain as it was before the mortgage ; but care- 
less draftsmen have frequently framed the proviso in 
such a way as to suggest that the mortgagor wished to 
alter his ownership rights. An example of what may 
arise occurred in Meek v. Chamberlain (8 Q. B. D. 31), 
in which it was doubtful whether a mother who joined 
her son in a mortgage gave up her right as dowress 
entirely, or only for the purpose of the mortgage ; and 
the latter was held to be the true inference. 

In connection with the point we are considering is the 
presumption of law that if a wife mortgages her pro- 
perty to secure her husband's debt, she will be deemed 
to do so as his surety, and she, or her representatives, 
can claim repayment from the husband. The leading 
case is Uarl of Huntingdon v. Countess of Huntingdon 
(2 Wh. & Tud. L. C, 6th edition) ; and see Paget v. 
Paget (0. A. [1898] 1 Ch. 470), where the rule is ex- 
plained fuUy by Lord Lindley. 

Whilst on the subject of suretyship, it must be care- 
fuUy borne in mind, in preparing mortgages where a 
surety joins, that a clause should be inserted that the 
surety is to be regarded as a principal debtor as between 
mortgagor and mortgagee. Otherwise, if the mort- 
gagee gives time for payment to the mortgagor, or' any 
alteration of the security is made, the rules of law as to 
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suretyship may cause a release of the surety. (Bolton v. 
Buckenham, [1891] 1 Q. B. 278, C. A.) 

Power of Sale and Ancillary Clauses. Prior to the 
Conveyancing Act, 1881, it was usual to insert a power 
for the mortgagee to sell the property after default, 
suhject to a notice of intended exercise thereof, and 
this was followed by power for the mortgagee to give 
the purchaser a valid receipt, and other provisions, all 
which matters are fully provided for by sects. 19 to 22 
of the Act. 

There are two points I would refer to in regard to the 
power of sale, and first as to the mortgagee's duty in 
realising the property. Here, again, I must quote 
from that great authority. Lord lindley. In Farrar 
V. Farrars^ Limited (40 Ch. D. at p. 398), he laid down 
the rule thus: "Every mortgage confers upon the 
mortgagee the right to realise his security, and to find 
a purchaser if he can; and if in the exercise of that 
power he acts bond fide^ and takes reasonable pre- 
caution to obtain a proper price, the mortgagor 
has no redress, even although more might have been 
obtained for the property if the sale had been post- 
poned." 

The other point is, I think, frequently overlooked. 
Under sect. 20 of the Conveyancing Act, 1881, notice 
requiring payment prior to selling has to be served 
on ** the mortgagoT^^ which, under one of the definition 
clauses of the Act, includes any person deriving title 
under him (e,g,^ a second mortgagee). Therefore the 
usual notice of intended exercise of the power of sale 
must be served on the second and other puisne in- 
cumbrancers. {JELooh V. Smithy 17 Ch. D. 434 ; and see 
Hood and Challis' Conveyancing Acts.) 
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•' Covenants for Title. Covenants for title in a mort- 
gage are unqualified — that is, are not restricted as in a 
purchase deed to the acts and defaults of the covenantor 
and his ancestors and testators and those who claim 
through them. The next clauses to be referred to are 
those relating to the keeping up of the property, 
namely, covenants to insure and repair. 

Covenant to Insure. The Conveyancing Act of 1881 
(s. 19, suh-s. ii., and s. 23) makes provision with 
regard to the insurance of the property mortgaged, but 
it is neither usual nor prudent to omit express covenants. 
I think the best way to frame the covenant is to provide 
for insurance " in the name of the mortgagee, or in the 
joint names of both mortgagor and mortgagee, if the 
mortgagee shall at any time so require," and to provide 
that the insurance shall extend to the "/w// mlue of the 
buildings on the land for the time being,^^ The statutory 
form extends to not exceeding two-thirds of the amount 
required to restore the property in case of total destruc- 
tion. One advantage of including the joint names is 
that both parties may be enabledi to receive notices of 
renewal from the insurance office. 

The statutory provision as to two-thirds is rather 
puzzling. Why does not the Act provide that the full 
i)alue shall be insured ? The writer once elicited what 
may possibly be the explanation. Experience shows 
that after a fire some of the main walls, or foundations, 
are generally found intact, and this reduces the cost of 
rebuilding, but whether to the extent of one-third I do 
not know, and the wise draftsman I suggest will 
always providq for insurance of the " full value of the 
buildings." 
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Attomment Clause. At one period of conveyancing 
an attomment clause in a mortgage was frequently 
inserted, tmder which the mortgagor attorned tenant to 
the mortgagee at a rent usually equivalent to the annual 
interest on the mortgage, for which annual sum the 
mortgagee could distrain as if for rent. Under the Bills 
of Sale Act, 1878, a mortgage containing a clause of 
this kind has to be registered thereimder, with the 
result that attomment clauses are rarely met with. 

The only case which occurs to the present writer in 
which an attomment clause would until lately avail 
would be where a limited liability company was a 
mortgagor. In that case, since the Bills of Sale Acts 
do not apply to joint stock companies, an attomment 
clause might prior to the Companies Act, 1900, s. 14, 
sub-s. 1, have been employed ; moreover, the insertion 
of the clause enables the issue of a specially endorsed 
writ for possession. {Kemp v. Lester^ [1896] 2 Q. B. 162.) 

Regarding the Bills of Sale Acts, I would warn you 
not to refer in your mortgage deed to plant, or fixtures, 
as part of the security. If you say nothing about it, 
whatever is legally a fixture will pass with the land, 
including chattels belonging to a third person of whose 
right the mortgagee has no notice ; e,g, a fixed gas- 
engine let out on the hire-purchase system. {Hohson v. 
Gorringe, [1897] 1 Ch. 182, 0, A. ; and see article in 
L. Q. Eev., Vol. XV., p. 165.) The rule above 
mentioned as to all fixtures passing, if not referred to, 
has been held by the Court of Appeal to apply to trade- 
machinery. {Ee Yates, 38 Ch. D. 112, C. A.) But if 
it is held on the construction of the deed that trade- 
machinery is separately assigned, then the Bills of Sale 
Acts do apply. {Small v. National Provincial Bank of 
England, [1894] 1 Ch. 686.) 
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Tou should therefore recollect that fixtures in the 
shape of trade-machinery, if separately assigned, mil 
not pass under a mortgage of the " factory or workshop," 
to which they belong, unless the deed is registered as 
a bill of sale. But certain trade-machinery, such as the 
steam-boilers, shafting, and so forth, will pass without 
registration. (See Bills of Sale Act, 1878 (41 & 42 
Vict. 0. 28) ; 2 Wh. & Tu. L. C, p. 73.) 

Appointment of Beceiver. Another clause for the 
mortgagee's protection is the power to appoint a receiver 
now provided for by sect. 19, sub-s. iii., and sect. 24 
of the Conveyancing Act, 1881. "The power to 
appoint a receiver benefits the mortgagee by practically 
enabling him to obtain most of the advantages of taking 
possession without incurring its liabilities. Since he is 
expressly made the agent of the mortgagor, it is sub- 
mitted that his appointment does not oust the mortgagor 
from possession." (Hood and Challis.) 

Remember, therefore, that by appointing a receiver 
the mortgagee escapes the very onerous liabilities of a 
mortgagee in possession, and that the receiver under 
the express provisions of the Act is the agent of tho 
mortgagor and not of the mortgagee. 

A "mortgagee in possession," it may be noted, ia 
liable on the strict footing of " toilful account; " that is, 
for aU sums which but for his wilful default he would 
have received. (White v. City of London Bretoery Co.y 
42 Oh. D. 237, C. A.) 

One other word in regard to receivers. If the pro- 
perty mortgaged is a shop, hotel, or premises in which 
the mortgagor is carrying on his business, be sure to 
include the ^^goodtoilV^ relating to the premises in 
express terms. For the Court will, if the mort* 

s. G 
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gagor's business is included, most probably appoint 
a manager as well as a receiver of the business, wbicli 
might prove of advantage if the security should prove 
to be risky. {Whitley v. Challu, [1892] 1 Ch. 64, 
0. A.) 

Exclusion of Mortgagor's Bight to Lease. The common 
law rights of the mortgagee are these : If the mortgagor 
has granted a lease j^r/or to the mortgage, the mortgagee 
acquires the rights of the mortgagor by conveyance of 
the reversion, and is bound by the lease just as the 
mortgagor is ; and sect. 25, sub-sect. 5, of the Judic. Act, 
1873, only gives the mortgagor the right to the enforce- 
ment by Courts of law of what were previously to the 
Act equitable rights. {Matthews v. Usher^ [1900] 2 
Q. B. 635, per Eomer, L. J.) 

If the lease was granted after the date of the mort- 
gage, the mortgagee may eject the tenant by his title 
paramount; but since the Judic. Act, 1873, s. 25, 
8ub-s. 6, unless the mortgagee interferes the mortgagor 
can sue the tenant for the rent in his own name. The 
previous law was established in the well-known oases of 
Mo88 V. Gallimore and Keech v. Hall (1 Smith's L. C). 

Under sect. 18 of the Conveyancing Act, 1881, the 
whole law was altered. Under sub-sect. 1, the mort- 
gagor can lease if the mortgagee has not entered into 
possession, or the mortgagee (sub-sect. 2) if in posses- 
sion can lease. The practice is to exclude the mort- 
gagor's right, and the draftsman should therefore insert 
an exclusion clause. 

Exclusion of Consolidation Bule. Consolidation is 
founded on the maxim that " He who seeks equity 
must do equity"; and if, therefore, A. mortgages Black- 
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acre and Whiteaore at different times to B., the mort- 
gagee can say, " You shall not redeem Blackaore (whicli 
is, perhaps, a safe security) without at the same time 
xedeeming Whiteacre (which is, perhaps, a doubtful 
security)." 

In PMge y. White ([1896] A. 0. 187), Lord Davey 
delivered an elaborate judgment on the rule referred to. 
The principle he laid down is this : " The doctrine of 
consolidation applies (1) where, at the date when re- 
demption is sought, all the mortgages are united in one 
hand, and redeemable by the same person ; or (2) where 
after that state of things has once existed the equity of 
redemption has become separated." The present writer 
takes these latter words to mean that if the right to 
consolidate has once arisen, the assignees of the equity 
of redemption of the different properties are in the 
same position as the common mortgagor would have 
been under whom they all claim. 



COPYHOLDS, LEASEHOLDS, AND CHOSES 

IN ACTION. 

Mortgage of Copyholds. The points to be noted on 
the subject of copyholds are : the mortgagor covenants 
to surrender, and a " covenant to surrender '' is, under the 
Conveyancing Act, 1881, s. 2, a ^^ conveyance ^^ so that 
implied covenants for title can be given, and the statu- 
tory power of sale and other clauses apply. The mort- 
gagee is not admitted, because fees and other expenses 
on admittance, and re-admittance on payment off, would 
be payable. The risk a mortgagee runs under a sur- 
render is small, because the rule of copyhold law is 

q2 
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that an admittance relates back to the date of the sux* 
render. {Holdfast v. Clapham, 1 B. E. 309.) The 
surrenderor is deemed a trustee for the surrenderee^ 
until admittance takes place, and the surrender being^ 
on the court-rolls the rights of the surrenderee cannot 
be overlooked. 

Mortgage of Leaseholds. The chief matters to h& 
noted on this subject are, that if the covenants and 
terms of the lease are onerous the mortgagee must 
escape them by taking an underlease from the mort- 
gagor, but if not burdensome then the mortgage should 
be by assignment. 

In case the mortgagor is made bankrupt his trustee 
may disclaim xmder the Bankruptcy Act, 1883, s. 65, 
and the mortgagee of a sub-term derived out of the 
lease has to elect to take the original term under the^ 
Act or lose his interest in the property. But the Act 
does not apply to a mortgage by assignment. {Re Gee^ 
24 Q. B. D. 65, C. A.) " The practical result is that 
if the mortgage is made by assignment, the mortgagee's 
interest is not affected by the bankruptcy of the mort- 
gagor ; but if it is made by demise he may have to 
choose between having the lease vested in him and 
losing his security." (Elphin. Intro, to Con. p. 179.) 

In order to avoid the objection of the nominal re- 
version of three days, or even three hours or whatever 
it may be, being left outstanding, the best precedents 
now provide for (1) A declaration of trust of the 
nominal reversion by the mortgagor in favour of the 
mortgagee ; (2) An irrevocable power of attorney em* 
powering the mortgagee to assign the nominal reversion 
(Convey. Act, 1882, s, 8) ; and (3) A power to the 
mortgagee to appoint a new trustee of the nominal 
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reversion. This last clause is founded on London, 8fc. 
Bank v. Goddard ([1897] 1 Ch. 642), in reliance on 
fiect. 12, sub-sect. 1, of the Trustee Act, 1893. 

The principle of that case is briefly this : The mort- 
gagor declares himself possessed of the legal estate in 
trust for the mortgagee, and empowers him to remove 
«,nd appoint another trustee in his place. Then the 
mortgagee does appoint another trustee, and by virtue 
of the vesting declaration under the Trustee Act, 1893, 
s. 12, divests the legal estate out of the old trustee into 
the new trustee — an ingenious result of the convey- 
ancer's skill which will probably be applied in other 
directions. 

Mortgage of Choses in Action. Personal property con- 
sists of choses in possession {Le. chattels which pass by 
delivery), or choses in action. Discussion as to choses 
in possession in regard to mortgages would introduce 
the Bills of Sale Acts, which I cannot now enter 
upon; but I have to say something about mort- 
gages of choses in action, which usually consist of such 
property as life policies, stock, or shares, legacies, and 
fihares of residue. 

By the common law legal choses in action were not 
assignable, but in equity equitable choses were and are 
assignable. Then came the Judicature Act, 1873 (s. 25, 
fiub-sect. 6), which allows an absolute assignment "not 
purporting to be by way of charge only '^ of a legal 
chose in action, provided written notice is given to the 
debtor. The words " not purporting to be by way of 
charge only " have been frequently criticised, but if we 
read "not purporting to be by way of [equitable] 
charge," as I think the clause should read, the meaning 
is, that a mere equitable charge would not, nor ever is 
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• 

intended to pass the legal interest, but is what it says — 
& mere charge thereon. 

The Act only applies to legal choses in action, leaving 
equitable choses as they were before the Act, and still 
are, assignable in the name of the assignee. 

The chief point on this subject is this : Be careful in 
preparing your security to pass the legal interest in the 
ehose in action to the mortgagee, and insert a proviso 
for redemption to make it clear that the whole legal 
interest in the chose in action is intended to pass to the 
mortgagee. (See Tancred v. Delagoa Bay Company , 23 
Qr. B. D. 239 ; and distinguish Mercantile Bank of London 
V. Evans, [1899] 2 Q. B. 613, C. A.) 

With regard to the mortgage of beneficial interests 
it is well to know that trustees paying moneys under 
such mortgages are not absolutely precluded under 
sect. 22, sub-sect. 1, of the Conveyancing Act, 1881, 
from defying that the mortgagee cannot give an 
effectual discharge for the whole fund assigned, but 
may, if they have reasonable grounds, pay the money 
into Court. {Eockey v. Western, [1898] 1 Ch. 350, 
C.A.) 

Notice of Assignment of Choses in Action. The most 
important matter in regard to the assignment of choses 
in action, whether by way of mortgage or otherwise, 
is to observe the rule in Dearie v. Hall (27 E. E. 1), 
which is founded on the principle that if an assignee of 
the interest of a beneficial owner fails to give notice 
of his assignment to the person who has to pay, he 
permits the assignor as apparent owner to be a source| 
of danger to others, and if a subsequent assignee having 
no notice of a prior charge gives notice to the debtor 
9r trustee of the fund before the first assignee does,^ 
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then the title of the second assignee prevails. The law 
is clearly enunciated in Ward v. Buncombe ([1893] 
A. C. 369). 

But be careful to note that a person who acquires an 
eqiiitable estate in land need not give notice to the legal 
owner so far as that equitable estate is concerned. This 
rule is frequently overlooked, but the decision in Union 
Bank v. Kent (39 Ch. D. 238, C. A.) shows the 
importance of the distinction between a charge on an 
interest in land, and a charge on a chose-in-action. 

In Union Bank v. Kenty the plaintiff bank advanced 
to a company under a building agreement, which 
provided for the granting of leases after erection of the 
houses. The plaintiffs gave no notice of the charge to 
the lessors. Subsequently leases were granted to the 
company in pursince of the agreement, and the 
company gave a charge upon them to the defendants.. 
It was held that the bank took an interest in land under 
their agreement, and that omission to give notice did not 
postpone their prior equitable right to the equitable 
right of the defendants. But it has been held that a 
share of the proceeds of land held in trust for conversion 
is a chose-in-action and governed by the rule in Bearle 
V. Hall {Lloyds Bank v. Pearson, [1901] 1 Ch. 865.) 

In reference to the giving of notices of charge and 
the like, there is an important practical point to 
remember. A solicitor is not a general agent, therefore 
an acknowledgment by a solicitor on behalf of his client, 
unknown to the client, is not binding on the principal, 
and the proper course is to always obtain the clients 
personal receipt to the notice. {Saffron Walden Building 
Society v. Rayner, 14 Ch. D. 406, C. A.) Eemember 
also that notice must be given to the trustees of the 
assignor's fund, and not to the trustees of any original 
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fund out of which the fund assigned may be derived. 
(St^hens v. Green, [1895] 2 Ch. 148, C. A.) 

Mortgage of Shares in Companies. Here the arrange- 
ment will depend upon the fact whether the company's 
regulations require a transfer by deed, or only in writing, 
which latter is commonly the case with companies 
formed under the Act of 1862. If the company's 
regulations require a transfer by deed, then blank 
transfers {i.e., transferee's name in blank) are valueless, 
for a document purporting to be a deed in blank is no 
deed. {Powell v. London and Provincial Bank, [1893] 
2 Ch. 555, 0. A.) 

But if the transfer according to the company's 
regulations need merely be in writing, then if the 
mortgage authorises the mortgagee to complete the 
transfer by signing, all that the mortgagee has to do is 
to sign the transfer, and register it. 

My advice, assuming the shares are fully paid so that 
there is no liability for calls, is to see that a properly 
stamped transfer is taken at the time of the mortgage 
and is dated the same date, and executed both by the 
mortgagor and mortgagee, so that if registration at a 
future date is required the transfer is complete. The 
stamp on the transfer wiU be ten shillings, and the 
consideration a nominal one of say five shillings. There 
must be an element of risk when a mortgagee lends on 
shares which axe not actually transferred into his name, 
but the mortgagor is generally opposed to such transfer. 
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SUB-MOETaAGES, 

A sub-mortgage is generally taken for a less sum 
than the amount owing on the security sub-mortgaged, 
and may form an exceptionally safe investment, offering 
the double security of the original mortgage and of the 
personal covenant of the sub-mortgagor. 

A sub-mortgage usually assigns the original mortgage 
debt together with the benefit of the power of sale, and 
other provisions contained in the principal indenture. 
In a case decided by Vice-Chancellor Kindersley some 
doubt was expressed whether the sub-mortgagee could 
-exercise the power of sale in the principal mortgage ; 
hut if the mortgage is governed by the Conveyancing 
Act, 1881, it is clear that under sect. 21, sub-s. 4, the 
power of sale is exercisable by any person who can give 
a discharge for the mortgage-money, and therefore by 
the sub-mortgagee. 

A sub-mortgage generally provides that the sub- 
mortgagee shall not be obliged to realise the original 
•security, or be liable for any loss or omission in regard 
to it. (See form in Key & Elphinstone, Vol. II. p. 185.) 
The reason for such clause being, that if the sub-mort- 
gagee takes the control of the security into his own 
lands and is negligent in enforcing it against the 
original mortgagor, he will be liable to the sub-mort- 
gagor for any loss his neglect occasions. ( Williams v. 
Price, 24 E. E. 238.) 

The question how far the sub-mortgagor can enforce 
the principal security against the original mortgagor is 
not clear. On principle it would seem that ttie sub- 
mortgagor cannot enforce any right against the original 
mortgagor, imless with the concurrence of, or at any 
rate not to the prejudice of, the sub-mortgagee. The 

g6 
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only case known to the writer which bears on the point 
is Gumey v. Seppings (2 Ph. 40), which, however, does 
not throw much light on the matter. 

In dealing with sub-mortgages it should be asoer-. 
tained from the original mortgagor whether his debt is 
atill owing in full, and notice of the assignment of the 
sub-mortgage must of course be given to the original 
mortgagor. 



TRANSFERS. 



A mortgagor can now compel the mortgagee to trans- 
fer the security to a nominee of a mortgagor, instead of 
reconveying. (Conveyancing Act, 1881, s. 16.) 

A mortgagee who has entered into possession of the 
property is liable for the defaults of his transferee even 
after the transfer — a rather absurd rule, but well settled. 
{Be Prytherch, 42 Ch. D. 590.) 

The transferee, if the mortgagor is not a party to the 
transfer, should be satisfied that the mortgagor admits 
the amount of the mortgage debt to be owing. For a 
recent example of what may result from not making 
enquiry, see Turner v. Smith ([1901] 1 Ch. 213). 

Further Advances. Sometimes a transfer is accom-» 
panied by a further advance to the mortgagor. Here 
you must note the rule in Hopkinson v. Rolt (9 H. L. Cas. 
614), which decides that if a mortgage is given to secure 
further advances, the mortgagee cannot continue his. 
advances to the prejudice of a subsequent incumbrancer 
of whose charge he has received notice. It was until 
recently considered that the rule only applied when 
there v^as no obligation to continue the advances, and 
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that where the mortgagee bound himself to make the 
further advances he could ignore the advances of subse- 
quent incumbrancers; but the Court of Appeal have 
decided that the rule in Hopkinson v. Rolt is un- 
qualified. ( West V. Williams, [1899] 1 Ch. 132, 0. A.) 



EECONVETANCES. 

. The chief point to remember as regards reconveyances, 
— :and one, I think, frequently misunderstood — is this : 
A mortgagee must on no account reconvey to the 
prejudice of any prior incumbrancer of whose charge he 
has notice ; e.<7., A. has mortgaged to B., also to C, and 
again to D. ; the mortgagor wishes to pay off B. (the 
first mortgagee) and obtain a reconveyance. In this 
case the mortgages to C. and D. (the second and third 
mortgagees) should be recited ; and B., the first mort- 
gagee, will reconvey what is in this case the legal estate 
to A., the mortgagor, subject to the mortgages to the 
second and third mortgagees, whose rights are thus 
preserved in the deed of reconveyance. {Pearce v. 
Morris, L. E. 5 Ch. App. 227.) 

As to Equitable Mortgages. It is advisable to note 
that where an " equitable mortgage " is taken — ^namely, a 
mortgage of an equitable estate in the usual form with 
a proviso for redemption and so forth — there is no 
necessity to have a formal reconveyance, as would be 
the case if the legal estate had to be reconveyed, but a 
memorandum of receipt for the mortgage-moneys 
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signed by the mortgagee is siifiGlcieiit. (See form in 
Key & Mpli. Vol. II. p. 2.) 

But it is important to note that whilst a simple 
receipt will require merely a penny stamp, if words of 
release are used, e.g.y "In full discharge of all. moneys 
secured by the within- written indenture," reconveyance 
duty will attach as a " Discharge." (See Schedule to 
Stamp Act, 1891, and Alpe's Stamp Duties, p. 193.) 
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Lecture VII. 

Leases and Partnership Articles. 



LEASES. 

INTEODUCTOET. 



Leases may be for lives, or for years, or for years 
determinable with lives. 

Leases for Lives. Leases for lives or ^^ FreeJiold 
Leases " are not now often met with. They may be 
made reserving or not reserving a rent. Both kinds 
are referred to in Ecclesiastical Commissioners v. Treemer 
([1893] 1 Ch. 166). This case, it may be noted in 
passing, is interesting in showing that seisin had to be 
conveyed to the lessee prior to the Eeal Property 
Amendment Act, 1845 (Littleton, s. 59), since which 
corporeal hereditaments lie in grant as well as in livery ; 
and the same case also shows that the law of interesse 
iermini has no application to a freehold lease. A free- 
hold lease runs the risk of being void if granted to 
commence infuturo. (Challis E. P.) 

Leases for Years. Leases for years may commence at 
once, or from a past date ; a lease in either of such cases 
is called a " lease in possession,^ e,g,, a lease by a tenant 
for life under the Settled Land Acts must take effect 
in possession not later than twelve months after its 
date, consequently the term must be made to begin 
within those twelve months. 
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Beversionaxy Lease. If a lease for jears oommences 
infuturOy it is called a " Revet*mnary Lea^eP 

Concnrrent Lease. A lease may also be made of the 
reversion, and this is sometimes called a " Concu^irent 
LeasCy^ and I think should be so called to prevent con- 
fusion with a reversionary lease. 

At first thought a concurrent lease may appear to be 
inconsistent. It is simply this: A lease is granted 
subject to but concurrent with a pre-existing lease, so 
that if the previous lease determines, the later con- 
current lease is ready to take effect. Mr. Preston thus 
explains the distinction between a reversionary and a 
concurrent lease : " The difference is between a lease 
which gives a future or reversionary term by way of 
contract, generally called a future [or reversionary] 
lease, and a lease which gives part of the reversion by 
way of immediate estate, generally called a concurrent 
lease." (Preston's Conveyancing, Vol. III. p. 210.) 

Therefore a lease granted to commence on the 
determination of an existing lease, which was granted, 
say, for twenty-one years, is a ^^ reversionary^^ lease, 
and gives no right to possession, but is only an interesse 
termini (Parke, B., in Smith v. Day, 46 R. E. at p. 756) ; 
but a lease to commence from its date but subject to et 
prior lease is " concurrents^ 

The nature of a concurrent lease will appear from 
Stephens v. Bridges (22 R. E. 242). There a mortgagor 
in 1720 granted a lease for 1,000 years, and in 1725 
granted a lease for 500 years, subject to the prior term. 
Both terms became vested in the same persons, who 
sold the property subject to the terms as being held for 
the 1,000 years term ; but it was determined that at law^ 
but not in equity, the first term having merged in the 
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500 years term, the latter term being granted out of the 
reversion, the only term subsisting was the shorter 
term. 

The question of merger is not material to the 
present subject, but a quotation from the judgment in 
the ease will show the nature of a concurrent lease. 
" When the mortgagor had granted the term of 1,000 
years, he remained seised of the reversion subject to 
that term. He ^ had power to grant his rights as a^ 
reversioner to be enjoyed by his grantee, either abso- 
lutely and for ever, or for any limited portion of time, 
and the term of 500 years which he afterwards created 
upon the second mortgage [in 1725] legally invested 
the second mortgagee with the rights of the reversioner 
during the period of 500 years, and entitled him to the 
immediate possession of the mortgaged premises if the 
prior term of 1,000 years should happen to determine at 
any time during the term of 500 years by forfeiture or 
surrender," 

Interesse Termini. In all cases of leases for years, 
until the lessee enters he has an interesse termini^ or in- 
terest in the term, which vests in him proprietary rights 
enabling him, for example, to bring an action to recover, 
possession. (Eng. Enc, Land, and Tenant, p. 196.) 
An interesting case on this subject is Wallis v. Hands^ 
( [1893] 2 Ch. 75). A "reversionary lease,'* as already 
explained, gives only the contractual right of an interessa 
termini (see p. 134), without, of course, the right to. 
possession against the lessee under the prior lease. 

Constructive Notice of Lessor's Title. If your client 
is going to lay out money upon premises to be taken on. 
a lease, it is needful to enquire whether there are any. 
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restrictive covenants preventing the property from being 
used as the proposed lessee desires. Before you peruse 
the lease, therefore, on his behalf, you should make this 
enquiry. 

The lessee will be taken to have constructive notice 
of the lessor's title, as in the well-known case of Patman 
V. Harland (17 Oh. D. 353). There the lessee incurred 
expense in putting up a building for trade purposes, 
only to find that the ground landlord, who enjoyed the 
benefit of a restrictive covenant, could restrain him from 
using it for the purpose for which it was erected. 

I propose now discussing the different parts of 
a lease; I can only touch on the more important 
On^s. 



THE DIFPEEENT PAETS OP A LEASE. 

(1) OranU of Easements. — ^Under the Oonveyancing 
Act, 1881, s. 2, sub-s. v., a lease is equivalent to a 
conveyance ; and this brings into operation sect. 6, with 
its list of general words including easements. Tou 
will remember the rule as to continuous and apparent 
easements referred to in the dictum in WheeMon v. 
Burrows (see Lecture V., p. 96), and under a lease, as 
under a conveyance, such easements will pass ; but the 
words of the Oonveyancing Act go further, for even if 
there are other easements not continuous and apparent, 
and the lessor owns adjoining land so that unity of 
possession puts them in abeyance, they are revived 
imder the words " enjoyed with or reputed or appur- 
tenant to the land," &c. (sect. 6, sub-sect. 1). So you 
dee, that although in a lease since 1882, you do not 
refer to the general words, yet they are imported and 
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may, especially in populous places like London, as 
regards easements of light be of considerable importance. 
{Pollard V. Gave, [1901] 1 Ch. 834.) 

(2) The Habendum, — ^Difference between term com- 
mencing ^'from " and commencing " (w^." 

Ton should discriminate between a term commencing 
" from" (say the 25th of March), and a term commencing 
" on " the 25th of March, If the lease says to hold 
"from" the 25th, that means exclusive of the 25th, 
and therefore means after midnight on the 25th; so 
that a lease for a year from the 25th of March expires 
at 12 o'clock at night on the following 25th of March, 
leaving the tenant to give up possession on, or before, 
midnight on the quarter day, and that is the common 
understanding. 

But suppose a lease to commence " on " the 25th of 
March; then, the general rule of law being not to 
recognise fractions of a day, the term begins at midnight 
of the 24th March, and expires at that time on the 
following 24th March, consequently the tenant has 
until the last hour at midnight of the 24th to leave the 
premises. {Sidebotham v. Holland^ [1895] 1 Q. B. 378, 
0. A., per Lord Lindley. See also Eng. Enc, Land, 
and Tenant, pp. 211, 214.) The result is : " from" is 
exclusive of the day named, but " on " is inclusive of that 
day. 

(3) Proviso for Breaking a Lease. — ^It is frequently 
agreed that either the lessor or lessee, or both, may 
determine the lease at a specified date, or dates ; this is 
known as "breaking the lease," and the proviso for 
such earlier determination should follow the Habendum 
limiting the duration of the term granted, which it 
qualifies (Sweet's Conveyancing), and not be placed at 
the end of th6 lease as is usually done. 
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(4) Proviso for Re-entry, — This important clause 
provides for re-entry on breach of covenant by the ij 

lessee, or on his bankruptcy, or the like. It is not 
usual, even with some conveyancers of eminence, to 
place this clause immediately following the Habendum ; 
but Mr. Sweet puts it there (or after the proviso for 
breaking the lease, if one) as qualifying the grant of 
the term, and I think it will be seen that this is the 
logical and proper place to put the clause. The proviso 
usually runs to the effect, that on breach of covenant by 
the lessee, or other stipulated event, the lessor may re- 
enter, whereupon the lease shall become "null and 
void"; but these words have been held to mean voidable 
at the lessor's option. {Doe d. Nash v. Birch, 46 E. E. 
326.) It is not unusual to frame this clause, that on 
the happening of the prescribed event the lessor may 
determine the term by giving written notice to the 
lessee. 

The importance of the proviso for re-entry cannot be 
exaggerated, and its omission may lead to serious 
results, if the tenant absconds, since the landlord can- 
not get his rent and cannot relet the property in con- 
sequence of the existence of the lease. 

Some statutory relief has been provided by 2 Geo. II. 
c. 19, s. 16, which enables recovery by proceedings 
taken before justices of the peace where tenants have 
deserted the premises (and see 67 Geo. III. c. 62) ; but 
these antiquated Acts give but a scanty protection, 
and are only noticed to emphasise the absolute necessity 
of never omitting a proviso for re-entry. 

The words " Whether legally demanded or not^^ which 
are inserted in all properly framed provisos for re-entry, 
are included to avoid the old common law rules as to 
conditionsy under '^hich before enforcing a right of re- 
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entiy, a demand had to be made on the exact day, at 
the exaot place, for the exact amount, and so forth. 
But the law by requiring strict compliance by the lessor 
with the condition of re-entry afforded some protection 
to the lessee. 

This ancient law was modified in favour of the lessor 
by the Common Law Procedure Act, 1862, but no diffi- 
culty is likely to arise if words to the effect above- 
mentioned are inserted. 

Tou should remember to use in the proviso for re* 
entry the words "perform and observe ^^ by way of 
antithesis, siace it was said by an eminent judge that 
"perform" applies to affirmative, and "observe" to 
negative covenants. {Evans v. Davis, 10 Oh. D. 747, 
per Fry, J.) There are two other points which I pur- 
pose alluding to in connection with the proviso for re- 
entry. 

The first is, to note that the condition for re-entry 
must " run with the land^^ like a covenant, in order that 
it may be enforceable. The principles which govern 
covenants govern the power of re-entry. {Stevens v. 
Coppj L. E. 4 Ex. 20 ; Horsey Estate, Limited v. Steiger^ 
[1899] 2 Q. B. 79, C. A.) ; and the rule is that cove- 
nants must touch or concern the thing demised. Thus, 
a covenant by the lessee against alienation, or a proviso 
for re-entry on alienation, runs with the land. {Horsey 
Estate, Limited v. Steiger, supra,) 

The remaining point to be observed is that when the 
power of re-entry is exercised, and the lease is forfeited, 
any underlease derived out of the forfeited lease also 
ceases to exist, subject to relief afforded to the sub- 
lessee under the Conveyancing Act, 1892 (see p. 141), 
{Ewart V. Fryer, [1901] 1 Ch. 499, C. A.) 

But it may be noticed that a merger of the lease on 
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which a sub-lease depends — say, for instance, by release 
of the fee simple to the head lessee — does not affect the 
sub-lease. (See p. 49, Lecture III.) I cannot give 
you any authority for the distinction, but I apprehend 
that a sub-lessee must be taken to accept his under- 
lease on the understanding that it is defeasible in case 
of the head lease becoming forfeited. 

Statutory Belief against Forfeiture to Lessees and Sub- 
lessees. Hardship is frequently experienced by tenants 
owing to forfeiture of their leases under the proviso for 
re-entry. The present law as to relief is briefly this : 
Under the Conveyancing Act, 1881, s. 14, the Court 
can (subject to certain exceptions) relieve against 
breaches of any condition or covenant. 

Before the lessor can recover he must serve the lessee 
with a notice specifying the breaches complained of, and 
requiring him to remedy the breach, or, where that is 
not practicable, pay compensation. 

The exceptions under the Act, which should be care- 
fully noted, relate to covenants against assigning, or 
other disposing of the land without licence of the lessor, 
forfeiture on bankruptcy, and certain clauses in mining 
leases ; in all which cases the Act precludes relief. (And 
eee Con. Act, 1892, s. 2.) 

The Conveyancing Act, 1881, which it will be seen 
relates to lessees, has been followed by the Conveyancing 
Act, 1892, s. 4, which protects sub-kssees by empowering 
the Court to make a vesting order, under which the 
sub-lessee gets a term equivalent to what he would 
have enjoyed if no forfeiture proceedings had been 
taken. 

An important decision of the Court of Appeal should 
be read in connection with this Act {Imrat/Y. Oakshette^ 
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[1897] 2 Q. B. 218 ; and see Ewart v. Fryer , [1901] 
1 Oh. 499, C. A.) as an example of the terms on which 
a sub-lessee will get relief. 

It may be observed that the Act of 1892 may afford 
relief to the sub-lessee where the lessee under the head 
lease would not get relief under the Act of 1881 ; the 
reason being that the sub-lessee may be an innocent 
person whose lease is forfeitable through no fault of 
his, but through some act of his lessor. {CJwlmeley 
School V. S&well, [1894] 2 Q. B. 906.) 

The Act of 1881, sub-sect. 8, sect. 14, it should be 
noted, does not afEect the previous law relating to relief 
in case of non-payment of rent, which is provided for by 
the Common Law Procedure Acts, 1852 and 1860. 

Waiver of Proviso for Ee-entry. Apart from statute, 
lessees can sometimes retain the benefit of their leases 
under the law of waiver, which will be briefly referred to. 

The general principle (says Mr. Foa) may be stated 
to be that any act on the part of the lessor after he has 
gained knowledge of the act of forfeiture, indicating 
a clear election to regard the tenancy as still on foot, is 
evidence from which the inference may be drawn of an 
intention to waive the forfeiture. 

Accordingly, if the lessor knows of the forfeiture and 
accepts rent accrued subsequently to the forfeiture, or 
after knowledge of breach of the proviso sues for such 
rent {Bendy v. Nicholl, 4 0. B. N. S. 376), or distrains 
( Ward V. Day, 5 B. & S. 359), that is a waiver ; but not 
if he receives rent accrued prior to the commission of 
any act of forfeiture. 

It is extremely important to distinguish the case of a 
continuing breach of covenant (e.^., a covenant to repair). 
Here receipt of rent with knowledge of the continuing 
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breach is a waiver down to the date of the receipt of the 
rent, but is no waiver of breaches continuing after that 
date. 

Thus a lessee covenanted to erect certain buildings 
within twelve months, but failed to do so. Rent which 
accrued after the stipulated time was received by the 
lessor, and was held to be a waiver of the proviso for 
re-entry. [Jacob v. Down, [1900] 2 Oh. 156.) The 
lessee also covenanted to keep the buildings in repair, 
but such covenant was a continuing covenant, and receipt 
of I'ent would not waive the right of re-entry for breaches 
of the covenant occurring after such receipt. 

But if the facts evince an intention by the lessor to 
waive both past and continuing breaches, then of course 
the lessor is bound. Such a case was Oriffin v. Tomkins 
(42 L. T. 359). The question of waiver or no waiver, 
it may be observed, is essentially one of fact. 

(5) The Reddendum. — Here the rule to remember is to 
reserve the rent generally, without regard to the owner- 
ship of the property, and allow the law to make the 
distribution, which rule is especially convenient in the 
case of numerous lessors being tenants in common with 
varying fractional shares. 

(6) Usual Covenants and Clauses. — There is no draft 
prepared by conveyancers which is of such disputatious 
character as a lease. The lessor's adviser inserts every- 
thing he can think of in his client's interest, and the 
lessee's representative raises objections, until by the 
process of exhaustion some degree of finality is reached ; 
the original draft oftentimes having meanwhile become 
a scarcely decipherable mangled object in divers coloured 
inks. 

If there is no contract in writing, the lease must be 
framed in accordance with what are " ustuil covenants 
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and clameSj^ and the difficulty is to ascertain what are 
usual clauses. 

This much, I think, is fairly clear : that the nature of 
the clauses will vary according to the changing practice 
of conveyancers and according to local custom, the nature 
of the property, and so forth. 

But judicial authority has to some extent defined 
what are " usual covenants and clauses " according to 
the general custom of the country, and local and other 
oircumstances may modify the matter ; but I have little 
doubt that the Court would require cogent proof to 
establish any departure from the established general 
custom. 

To establish what are mvuil covenants in any particular 
oase, evidence of conveyancers would no doubt be re- 
ceived. Thus the practice as to insertion or omission of 
a chastity clause in a sepaxation deed between husband 
and wife was brought before the Court by the evidence 
of leading members of the Conveyancing Bar. {Hart 
V. Hart, 18 Ch. D. 670.) Text-books of well-known 
writers are also allowed to be quoted, except those of 
living authors who are practising barristers. {Tichborne 
V. Weir, 67 L. T. 736.) 

The best authority as regards what are usual clauses 
in a lease is Hampshire v. Wickens (7 Ch. D. 661), which 
defined usual covenants to be these : namely, covenants 
by the lessee — 

(1) To pay rent; 

(2) To pay taxes, except such as are expressly pay- 

able by the landlord under statute, e.g., land- 
lord's property tax ; 

(3) To keep and deliver up the premises in repair ; 

(4) To allow the lessor to enter and view the state of 

repair; and 
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(5) The usual qualified covenant by the lessor for 
quiet enjoyment. 

In addition to the foregoing covenants, the lessor is 
entitled to the usual proviso for re-entry, strictly limited 
to a breach of the covenant to pay rent, and not to the 
breach of covenants generally. {Be Anderton and 
Mtlner's Contract, 45 Ch. D. 476.) 

Before discussing these covenants, you will remember 
that the original lessee will always remain liable on his 
express covenants to the lessor and his successors in 
title. {Auriol v. Milk, 2 E. E. 341.) 

On the other hand, an assignee of the lease is only 
liable for breaches of covenants occurring whilst he was 
assignee. {Wokeridge v. Steward, 38 E. E. 701.) 

The assignee can sue and be sued on all covenants 
running with the land. (Con. Act, 1881, ss. 10, 11 ; 
Spencer^s Case, 1 Sm. L. 0. 58; Foa's Land, and 
Tenant, p. 377 ; Hood and ChaUis' Con. Acts.) The 
subject of covenants of this kind I propose to deal 
with in another lecture. 
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The first usual covenant is the covenant to pay rent. 
The only comment I will make on this covenant is 
that if rent is made payable in advance, as is occa- 
sionally done, then a clause should be inserted making 
the rent apportionable, since the Apportionment Act, 
1870, does not apply in such case. {Ellis v. Rowhothaniy 
[1900] 1 Q. B. 740, C. A.) I pass on to touch briefly 
on the covenant to pay rates and taxes. 

Covenant to pay Bates and Taxes. — ^Many cases bear* 



USUAL COVENANTS. 145 

ing on this oovenant have been decided, as a glance at 
any digest will show ; but as every precedent authority 
has always notes to assist the draftsman, it is not worth 
while to dilate on this topic. All I would ask you to bear 
in mind when drafting a lease is that the word " out-- 
goings " is the widest term which can be used in con- 
nection with payment of rates and taxes {Tuhhs v. 
Wt/nne, [1897] 1 Q. B. 74), and that the words casting 
liability on the tenant in respect of the premises should 
include words to this effect: "or on the lessor in 
respect thereof," " or on any person in respect thereof." 
(See article by a well-known authority in " Law Times " 
of 25 May, 1901.) 

Covenant to Eepair. In Proudfoot v. Sart (25 
Q. B. D. 42) the Court of Appeal carefully laid down 
general principles which should regulate repairing 
covenants, and I cannot do better than refer to the note 
in Key and Elphin: Conv. on this subject, which 
embodies the principles which this case laid down. 

" The lessee is bound to keep the house in, and if need 
be put it into such, repair as makes it reasonably fit for 
occupation by the class of tenants who tvouldbe likely to take 
it, regard being had to its age and character, although 
this may involve putting an old house into better repair 
than it was at the commencement of the lease, even to 
the extent of having to renew any part which is past 
repair ; but if the house can be made fit for such occupa- 
tion by merely patching up defects, the tenant is not bound 
to do more. In Lister y. Lane ([1893] 2 Q. B. 212) it 
was held by the Court of Appeal that if the defect is 
an internal one, caused by original faulty construction, 
the lessee will not be liable to make it good under such 
a covenant." 

s. H 
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In Proudfoot v. Hart the tenant's covenant was to do 
tenantable repairs ; but the better opinion is that this is 
equivalent to good and even substantial repair, and that 
this important decision must be so read. 

Bemember, then, from what has been said, (1) that 
Proudfoot V. Hart should be referred to for general 
principles governing the law of repairing covenants; 
(2) that a covenant to repair does not extend to some- 
thing different from that which the tenant took when 
he entered into the covenant {Lister v. Lane, [1893] 
2 Q. B. 212, C. A.) ; and (3) that a covenant to keep in 
repair includes put in repair, however bad a state of 
repair the premises may be when the lease was made. 
{Payne v. Haine, 16 M. & W. 541.) • 

The words ^treasonable wear and tear excepted^^ are 
sometimes inserted {Terrell v. Murray, Sol. Jour. 1901), 
and, in the opinion of the editors of Key and Elphin. 
Conv:, go far to nullify the covenant, and practitioners 
are cautioned against permitting its insertion. 

Mr. Foa and others have tried to throw some light on 
the meaning of these words, but the obscurity of the 
dause is great. If the present writer dare hazard an 
opinion as to the effect of such ambiguous language : it 
is that the covenant should be carried out as if the ex- 
ception were not inserted, subject to an allowance in the 
nature of a discount for reasonable wear and tear com- 
mencing from the time of the lease. But the prac- 
titioner, having regard to the authorities above men- 
tioned, should refuse to allow so uncertain a clause to be 
inserted, for "uncertainty," as Lord Coke said, "is 
the mother of contention and confusion." 

If premises are burned down it has been held that 
the lessee must rebuild under his covenant to repair. 
{Bullock V. Dommitt, 3 E. E. 300.) 
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Sometimes this is qualified by a clause excepting fire, 
and frequently words excluding damage by tempest are 
added ; but the lessor's solicitor should reject the ex- 
ception, for it is not such a usual clause as the lessee can 
insist on having inserted. {Sharp v. MilUgany 23 Beav. 
419.) 

Sometimes to the covenant to deliver up in repair is 
added the inclusion of all fixtures. It should be re- 
membered that, unless fixtures are severed by the tenant 
before possession is given up, they will pass to the 
landlord. The case of JEx parte Brook (10 Oh. D. 100, 
C. A.) is an instructive case on this subject. 

Covenant to allow Lessor to enter and view. The 
necessity of this covenant will appear from the decision 
of Stocker v. Planet Building Society (27 W. E. 877, 
0. A.). 

Lessor's Covenant for ftniet Ei\joyment. This clause 
finishes the usual covenants of a lease. The covenant 
is usuaJly restricted to the a<)ts of the lessor or of poreons 
claiming under him, e.g,<, a superior landlord who ejects 
the lessee does not claim " under the lessor " within the 
meaning of the covenant, and the covenant is useless. 
{Kelly V. Rogers, [1892] 1 Q. B. 910, 0. A.) It is not 
too much to say that covenants for quiet enjoyment by 
lessors do not, as a rule, afford much protection to the 
lessee should any question arise. 

I have dealt with the usual clauses which a lessor 
and lessee can insist upon. I proceed to refer briefly 
to some special clauses which are often found in leases 
but cannot be insisted upon in the absence of agree- 
ment. 

h2 
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Covenant against assigning or underletting. This 
covenant should be framed to prevent the tenant from 
** assigning, underletting, or parting with the posses- 
sion of the premises or any part thereof." These last 
words as to parting with the possession will include 
letting lodgings {Hoe v. Sales, 1 M. & S. 297) ; and such 
a clause, it is presumed, would prevent underletting on a 
yearly tenancy. {Dymock v. ShowelPs Brewery Co,y 
Limited, 79 L. T. 329.) 

Sometimes the covenant is qualified by saying that 
the lessor's consent shall not be unreasonably withheld ; 
but the recent decision of the Court of Appeal in 
Hastern Telegraph Co. v. Bent ([1899] 1 Q. B. 835, 
0. A.) aflBxms the rule that, unless his consent is asked 
for and refused, then, although the lessor could not 
under the circumstances have withheld such consent if 
duly applied for, yet an assignment without applying 
for the consent is a breach of covenant, and the proviso 
for re-entry comes into force. 

Under the Conveyancing Act, 1892, s. 3, the lessor 
is precluded from requiring a fine or premium as the 
condition of his consent under a clause in a lease of this 
kind. If qualifying words are introduced — ^f or example, 
permitting transfer of the lease to a responsible and 
respectable tenant — words should be added making such 
right of the lessee contractual, so that if the lessoif 
refuses consent improperly, he may be Uable for breach 
of his express covenant not to withhold his consent 
(Sear v. Souse Property Society, 16 Ch. D. 387.) The 
proviso qualifying the clause against alienation might 
run, " And it is hereby agreed between the parties hereto 
that such consent shall not be withheld in the case of a 
respectable and responsible tenant" 



brewers' leases, etc. 149 

Covenant for Insurance. Bemember, in drawing 
insurance covenants, to provide that the insurance 
money shall be laid out in reinstating the property, for 
an undertaking to do so will not be implied. {Lees v. 
Whitely, L. E. 2 Eq. 143.) 
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As to what usual covenants the lessor of a public- 
house can insist upon, see Re Lander and Bagley^s Con* 
tract ([1892] 3 Ch. 41) ; and that a tied-house clause 
properly framed is binding against the lessee in favour 
of a firm of brewers who acquire the reversion, see the 
important decision of Clegg v. Hands (44 Ch. D. 603, 
C. A.). 

Agricultiiral Leases. Unless you are familiar with 
agriculture, the prudent course is not to attempt to draw 
a farming lease unless under the superintendence of an 
experienced estate agent and from well approved forms. 

I have only opportunity to remind you that a cove- 
nant to farm in a husbandlike manner is implied by 
law {Powky v. Walker, 2 E. E. 619), and that imder 
sect. 1 of the Agricultural Holdings Act, 1900, com- 
pensation for unexhausted improvements has to be paid 
to the tenant, imless some alternative arrangement is 
made by the lease ; but the onus is on the landlord to 
show that such alternative is fair and reasonable. 
(See the Agricultural Holdings Act, 1883, s. 6.) These 
Acts are very important as regards agricultural tenan- 
cies, and should be known. 

Mining Leases. There are certain terms relating to 
mining leases to which reference may be made : e,g^^ 
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" Dead rent " is a fixed TniTiimiim payment in addition 
to royalties, for no royalties will become payable if the 
minerals are not worked. A ^^ Render ^^ is where a 
certain proportion of the minerals themselves are to be 
delivered to the lessor. 

A " wayleave rent " is a sum payable according to the 
quantity of minerals dra^m over specified roads or 
tramways on the demised nunc. 

" Instroke " is the right to work the demised mines 
through adjoining mines. " Outstroke " is the right to 
work adjoining mines through the demised mines. 
(These mining definitions are from Elphin: Intro, to 
Conv:, and see definitions in Eng: Enp:) 

In preparing a mining lease, it may be noted that it 
has been decided that a power of distress over chattels 
of the lessee in an adjoining mine to secure payment of 
rents and royalties is not affected by the Bills of Sale 
Act, 1878, s. 4. {Be Boundwood Colliery Co.j [1897J 
1 Oh. 373, C. A.) 

It may also be observed that royalties may be dis- 
trained for as rent, if clearly and definitely ascertainable^ 
without any express power of distress : e,g,y lease of a 
marl pit at a fixed sum per yard of marl gotten by the 
lessee. {Daniel v. Grade^ 13 L. J. Q. B. 309.) 



FABTNESSHIF ABTICLES. 

USUAL PEOVISIONS. 

In drawing articles of partnership the provisions of 
the Partnership Act, 1890, must be carefully considered, 
and it should be remembered that the course of business 
observed by the partners may modify the terms of the 
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articles. (Sect. 19 of the Act.) An instmctiye case is 
Coventry v. Barclay (3 De Gr. J. & S. 320), where the 
Court in accordance with this rule allowed constant 
usage of the partners in certain matters to supersede 
the articles. 

Duration of the Partnership. Unless the articles 
provide, as they usually do, for a continuance of the 
partnership by the other partners, the death or hank" 
Twptcy of any partner dissolves the partnership contract. 
(Sect. 33 (I) of the Partnership Act, 1890.) 

The partners can also dissolve if a partner's share is 
charged under an order of Court obtained by a partner's 
creditor (sect. 33) ; or the Court may dissolve the part- 
nership on grounds specified in sect. 35 — namely, by 
reason of the lunacy, permanent incapacity, or mis- 
conduct of a partner, or when the business can only 
be carried on at a loss, or whenever the Court thinks it 
just and equitable. 

Management by Partners. It used to be a common- 
form clause prior to the Partnership Act, 1890, to 
provide that in case of disagreement the decision of the 
majority of the partners should prevail ; but sect. 24, 
sub-sect. 8, now enacts to this effect. 

Capital. The articles usually provide what the capital 
(whether money, land, patents, or so forth) is to consist 
of, and for working capital, and how the capital is to 
be held, or contributed by the partners. 

Profits. Subject to agreement, it is provided by 
sect. 24, sub-sect. 1, of the Act, '' that all the partners 
axe entitled to share equally in the capital and profits 
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of the business, and must contribute eq[ually towards 
the losses, whether of capital or otherwise, sustained by 
the firm." 

It should be noted that the presumption is that shares 
of profits lapsing by the death or retirement of a partner 
accrue to the other partners in proportion to their then 
shares. {Robley v. Brooke^ 38 E. E. 1.) 

Interest on Capital. The rule is that if A. and B. 
agree, to contribute capital and nothing is said about 
interest, then, if A. finds his promised share and B. does 
not, yet A. has no right to interest. {Cooke v. BenboWy 
3 De G. J. & S. 1.) 

Nevertheless interest is generally credited. "In 
most of such cases there is either an express written 
agreement, or a practice or usage equivalent thereto, 
that, during the continuance of the partnership interest 
shall, before such division of the profits, be credited to 
both parties on the amount of the capital standing to 
the credit of their respective accounts." {Barfield v. 
Loughborough, L. E. 8 Ch. 1, per Lord Selbome ; and 
for a case where the custom of the firm was held to 
imply an agreement to allow interest, see Millar v. 
Craigy 6 Beav. 433.) 

As a general rule, interest on each partner's capital 
ceases on dissolution, and undrawn profits in the absence 
of agreement wiU not carry interest. {Binham v. Brad- 
fordy L. E. 5 Ch. 519.) The general principles on this 
subject were fully explained by Lord Selbome in 
Barfield v. Loughborough, a case already mentioned. 

The draftsman should therefore provide that all 
capital belonging to one partner in excess of the other 
partner, until a final settlement, is to bear interest at 
a given rate (say 6 per cent.) . (See form in Key & Elph., 



USUAL PROVISIONS. 153 

Vol. II., p. 325.) At the same time he should remember 
that under sect. 24 (3) of the Partnership Act, 1890, 
interest is payable on aU capital advanced by any 
partner in excess of the amount he agreed to bring in 
as his share of the capital, and the rate is 5 per cent. 

Partnership Accoimts. Under sect. 28 of the Act, the 
partners are bound to render to each other true accounts 
and full information; and under sect. 24 (9) the partner- 
ship books are to be kept at the principal place of business, 
with free access to the partners, who can inspect them by 
their agents. {Bevan v. Webby 70 L. J. Ch. 536, 0. A.) 

Payment out of Deceased or Eetiring Partner^s Interest. 

What is the nature of a Share in a Partnership ? — " The 
share of a partner in the partnership property at any 
given time is the proportion of the then existing assets 
to which he would be entitled if the whole were realised 
and converted into money, and after all the then existing 
debts and liabilities of the firm have been discharged" 
(Pollock's Digest of Partnership) ; and see sect. 43 of 
the Partnership Act, 1890, which declares that the 
amount of the share of a retiring or deceased partner is 
a debt due from the other partners. See also Ashworth 
V. Munn (15 Ch. D. 363, per James, L. J.). 

The amount due to the deceased or retiring partner 
is usually ascertained by taking the amount standing to 
the credit of the deceased or retiring partner at the 
previous periodical account, then adding to it the 
interest on capital due to him, and in lieu of ascertain- 
ing the current share of profits from the last account .to 
the death or retirement, it is best in the case of tradeiB 
to fix an agreed rate of interest equivalent to the usual 

h5 
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rate of tlie net profits of tlie firm — ^say, for example, 10 
per cent. 

The sum due to a deceased or retiring partner, if 
ascertainable in this way, is capable of being quickly 
known (a great advantage when a deceased partner's 
will has to be proved). It is generally payable — ^with 
interest at, say, 6 per cent. — ^by instalments. 

Sometimes a bond is given to secure the amount ; but 
a deed of covenant, where a deed of release between 
all parties is executed, is better than a bond, and in the 
ordinary way biUs of exchange or promissory notes will 
suffice. As regards the giving of bills a small practical 
point may be here alluded to. Sometimes the con- 
tinuing partners object to biUs on the ground that they 
may possibly pass into objectionable hands, and the 
present writer was informed of a case where bills were 
given, and, at the instance of the legal advisers, were 
accompanied by a written undertaking, only morally 
binding, not to negotiate them. But any difficulty of 
this kind is easily avoided by framing the bill in words 
prohibiting negotiability, in accordance with sect. 8, 
sub-sect. 1, of the Bills of Exchange Act, 1882. 

Occasionally a partner dies before the periodical 
account required to be taken has been approved. In 
that case the account must be taken at the date it was 
provided by the articles it should be taken. " Equity 
regards as done what ought to have been done." A 
good case on the subject is Sunter v. Bowling ( [1893] 
3 Oh. 212, 0. A.). 

Dissolution and Winding-up. In taking the accounts 
attention has to be paid not only to the articles of 
partnership themselves but to the manner in which the 
partners have acted upon them and the custom of the 
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firm. A good illustration of this is -Eb parte Barber 
(L. E. 5 Ch. 687). 

Sect. 44 of the Partnership Act, 1890, fully provides 
the rules to be observed on the distribution of the firm's 
assets on the final settlement of accounts, and sect. 39 
deals with the rights of partners as to the proper ap- 
plication of the assets in satisfying the liabilities of the 
firm. 

Notice to Creditors and insertion in '' G-azette." It is 
of great importance that a solicitor advising retiring 
partners should see that notices of the dissolution are 
sent to every person having had previous dealings with 
the firm. This, and not a " Gazette " notice, will protect 
the retiring partner, since notice in the "Ghizette" is 
only notice to persons who commence to have dealings 
with the continuing firm subseqmnt to the dissolutmi. 

This is all clearly defined by sect. 36 of the Partner- 
ship Act, 1890, and sect. 37 empowers the other 
partners to insert notice of dissolution in the " London 
Q-azette " and to require the retiring partner to concur 
in such insertion. 

€h)odwill. On a dissolution the goodwill, tmless 
otherwise provided, forms part of the firm's assets, and 
if saleable any partner has the right to insist upon its 
sale. (Partnership Act, 1890, sect. 39.) 

This being so, the draftsman should never fail to 
take instructions (I) whether the goodwill is to be 
treated as an asset in dealing with the interest of a 
deceased or retiring partner; and (2) what is to be 
done as regards goodwill and trade-name when the 
partnership is ended. 

If any partner buys the goodwill, the firm's name, 
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being an asset of the partnership, will belong to the 
purchasing partner. 

Thus, in Levy v. Walker (10 Ch. D. 436, C. A.), C. 
and W. traded as " 0. and W.," C. purchased the busi- 
ness, and it was held that an assignment of the good- 
will to C. carried with it the exclusive right to the 
trade-name of C. and "W., although "W. was living. 

In a recent case it was assumed that the right ob- 
tained in accordance with the principle of Levy v. Walker 
is subject to this : that the trade-name cannot be used 
where the style includes the name of a living person 
in case such user would expose him to liability. 

If the goodwill is sold, the vendor is not precluded 
from carrying on a competing business, but he must not 
canvass the customers of the old firm for their custom. This 
is the result of the important decision of the House of 
Lords in Trego v. Hunt ([1896] A. C. 7). 

But suppose nothing is said about goodwill in the 
articles ? In that case the law has been laid down by 
the Court of Appeal thus ; " Upon the dissolution of a 
partnership without any sale or assignment of thi& 
goodwiU of the business, and mthout any provision as 
to the use of the firm's name, each of the partners is 
entitled to carry on business under that name, provided 
that he does not by so doing expose his former part- 
ners to any risk of liability." {Burchell v. WildCy 
[1900] 1 Ch. 551.) 
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Lecture VIII. 

Marriage Settlements. 



INTEODTJCTOET. 



It is a, wise and prudent course for every man or 
woman, when ciroumstances permit, to make a settle- 
ment on marriage. This is especially necessary when 
the future husband is in trade, exposed to all the vicis- 
situdes of commerce ; and if the future wife is possessed 
of available property, then she too should be advised to 
execute a settlement for protection against herself. 

Settlements by Infants. If either contracting party 
should be under age, then the jurisdiction to sanction a 
binding settlement given to the Chancery Division 
under the Infants' Settlement Act, 1855, may be in- 
voked. The Act does not apply when the male infant 
is under twenty or the female infant under seventeen 
years of age. 

But even if advantage is not taken of this Act, a 
marriage settlement executed by an infant is only void- 
able, and unless the infant repudiates the deed within a 
reasonable time after majority it wiU become binding 
upon such infant. The law on this point is settled in 
Edwards v. Carter .([1893] A. 0. 360). 

Settlements on Illegal Marriage. With regard to the 
usual words in the Habendum to hold the property 
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^' from and after the solemnisation of the said intended 
marriage," a rather singular case was recently decided 
by the Court of Appeal. The settlement was made by 
a widow who was marrying her deceased husband's 
brother, and the Court held that " marriage " meant a 
valid marriage, which of course was not the case, and 
the settlement was held void. {Neale v. Neaky 79 L. T. 
629, 0. A.) I mention this case in the not improbable 
event of your being instructed to prepare a similar 
deed when a man is marrying his deceased wife's sister, 
in which case the deed is also void. {Phillips v. Pro^ 
hyn, [1899] 1 Ch. 811.) 

Different kinds of Settlements. Marriage settlements 
may be divided into — 

(1.) Settlements of personalty ; 

(2.) Eealty settled in trust for sale ; 

(3.) Property settled in " strict settlement." 
Settlements of realty in trust for sale are practically 
similar to personalty settlements, and strict settlements 
are usually prepared by counsel, so that if you make 
yourself acquainted with personalty settlements you 
will be able to deal with most matters which are likely 
to arise ; and it must be recollected that many of the 
clauses found in settlements are applicable to wills, so 
that it is of the highest importance to the conveyancer 
to grasp the main principles of the law of settlements, 
a good deal of which it may be observed is now statu- 
tory. 



I. SETTLEMENTS OF PEESONALTT. 

Transfers of Stock to Trustees. Personal property 
usually settled consists of stock or shares. In this case 
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transfers, according to the nature of the property, are 
prepared by the solicitor acting in the matter on 10s. 
transfer forms, the nominal consideration being usually 
stated to be 10s. The transfers should be carefully 
prepared from the certificates in order to make the 
names and addresses correspond, for unless this is done 
the company's secretary frequently returns them for 
alteration, with consequent annoyance to cUents. An 
annual publication, " The Stock Exchange Tear Book," 
is invaluable as regards anything to do with transfers 
and registration. 

Stamp Duty. The recitals in the settlement should 
refer to the intended transfers of the stock, or shares, 
and a recital should be included showing the market 
value for stamp duty according to the Stamp Act, 1891, 
s. 6. It is not unusual to have the duty on settle- 
ments adjudicated. It should be remembered that a 
covenant to settle after-acquired property bears an extra 
10s. stamp. 

Settlements of Mortgages. If the settlement relates to 
an assignment of mortgages, they must of course be 
transferred to the trustees by separate deed to keep 
them off the title. 

Covenants for Title. With regard to covenants for 
title, the suitable covenant in all cases, whether money 
or land, is a covenant as settlor. 

We pass to the trusts of a personalty settlement, and 
we will first deal with the wife^s fortune. 

(Wife's Fortune.) —Income to Wife for Life. It is now 
the better opinion that the first life interest in the wife's 
fund should go to her, and not to her husband, as was 



160 MARRIAGE SETTLEMENTS. 

supposed to be the former rule. The settlement will 
therefore provide that the income of the property shall 
be paid to the wife for her separate use, without power 
of anticipation during her life. 

What do we mean exactly by " without restraint on 
anticipation " ? A judgment of the House of Lords 
makes it clear. " The restraint prevents the person 
entitled to the income for her separate use from having 
the dominion tiU it becomes due." The restraint does 
not prevent her disposing of it as she pleases after that 
date. {Hood-JBarrs v. Heriot, [1896] A. C. 174.) 

So, then, if the wife gives an authority to her trustees 
to pay a creditor before the income is due, it is valueless; 
but if after it is due it remains in their hands, it can be 
made available to satisfy the creditor. 

Lord Macnaghten, in the case referred to, in one of 
his brilliant figures of speech, compared the income to 
ripening fruit. " It is all very well to prevent a married 
woman from gathering the fruit, which will be hers in 
time, before it becomes ripe. When it is ripe, why 
should she be forbidden to touch it ? Why should she 
have to wait until it falls into her lap ? " 

We may carry his lordship's simile a little further 
and imagine the trustee, the guardian angel, keeping 
watch over the tree which bears the golden fruit while 
it ripens, and protecting her who is to enjoy it from 
the allurements of the tempter — ^to wit, the milliner and 
dressmaker. 

Income Accounts between Husband and Wife. A 
useful rule to remember in regard to the application of 
income paid to a wife is the following : " When a wife 
living in amity with her husband allows him to retain 
money which she might have insisted on having paid to 
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her for her separate use, she is to be asstimed to have 
given to him all arrears of income " {Re Dixoriy [1900] 
2 Ch. 561, per Rigby, L. J.) ; and the Court will not, 
therefore, allow the wife to call for an account against 
her husband's estate, or her trustees. The earlier case 
of Caton V. Rideout (1 Mac. & Gror. 699) is usually 
cited on this point. 

Income to Husband for Life. The next trust after 
payment of the income to the wife for her life will be 
for payment to the husband for his life, or until he 
becomes bankrupt or otherwise, so that the income would 
become vested in another ; then follows in such event a 
"discretionary trust" permitting the trustees to apply 
the income during the rest of the husband's life for the 
benefit of himself, or his issue, or others. (See p. 165.) 

A gift operative until divesting takes place, by reason 
of such an event as bankruptcy, and a " discretionary 
trust," require careful drafting. Cases as to the former 
are many, and the best way to prevent litigation is to 
use the most recent edition of such an invaluable com- 
pilation as Key and Elphinstone's Precedents, forms 
prepared by eminent conveyancers in accordance with 
the current law affecting these questions. 

(Capital.) — Powers of Appointment in favour of Issue. 
The settlement will now proceed to dispose of the capital 
of the wife's fund (subject to the life interests of the 
parents) in the following way, viz. : Upon such trusts in 
favour of the issue of the marriage as the parents jointly 
appoint by deed, will, or codicil, and if no joint appoint- 
ment is made, then as the surviving parent shall in like 
manner appoint. 

It will be observed that the trust by way of appoint- 
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ment extends to the issue — ^namely, grandohildren, or 
even more remote descendants. The object of these 
powers of appointment is, that the parents during their 
respective lives shall be able to regulate the disposition 
and division of the capital at their deaths. For example, 
one daughter may marry a wealthy man, and another 
may wed a poor one ; one son may be a gatherer, whilst 
another may be a scatterer. 

The subject of the exercise of powers of appointment 
might be here touched on, but I can only refer to the 
Act of 11 Geo. IV. and 1 Will. IV. o. 46, altering the 
old law which required that each child under a power of 
this kind must take a substantial share ; but since this 
enactment, a nominal, or illvsory shore may be given : 
in other words, it became possible to "cut off the 
appointor's child with a shilling," if that is desired. 

Another important Act (37 & 38 Vict. o. 37) relates to 
exclusive appointments. It allows an appointment to 
one or more of the objects of the power to the exclusion 
of the others. 

Children take in defiault of Appointment. The settle- 
ment will next proceed to direct the capital, in default 
of appointment, to be held in trust for the children of 
the marriage, sons taking at twenty-one and the 
daughters taking at that age or on their marriage. 

Following this trust for the children wiU come 
ancillary clauses — namely, the Hotchpot clause, the 
Advancement clause, and the Maintenance clause. 

Hotchpot Clatise. Hotchpot is derived from a homely 
simile. "It seemeth that this word Hotchpot is in 
English a pudding, for in this pudding is not commonly 
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put one thing alone, but one thing with other things 
together" (Co. litt. 267). 

The notion, then, is : Bring everything into hotchpotch 
as a common fund in which all may share alike. There- 
fore if one daughter marries, and her parents appoint to 
her a share, she has to account for that share before 
participating in the rest of the fund ; but of course the 
parents may wish one or more children to take the 
whole fund, and in that case they appoint accordingly. 

Advancement Clause. Under the usual advancement 
dause an advance is simply an anticipatory payment on 
account {In re Aldridge^ 65 L. T. 554, 0. A.), and the 
trustees of the settlement have absolute discretion, the 
rule of the Court being not to interfere if that discretion 
is honestly exercised. 

An appointment may therefore be made to a son of 
part of the fund (if the trust allows an appointment 
for his " benefit in life," as the phrase runs), the object 
of which may be to satisfy his creditors and give him a 
new start. The case of Re Brittlebank (30 W. E. 99), 
should be read on this subject. 

The power of advancement does not, unless so ex- 
pressed, cease on the attainment by an infant beneficiary 
of his majority. {Pride v. FookSy 2 Beav. 430.) 

Maintenance Clause. Two points should be noted. 
First, the section of the Conveyancing Act, 1881 (43), 
which is now usually relied upon, may very easily lead 
the practitioner astray. In the ordinary settlement it 
will be safe to rely on it, but it only applies to an infant 
who is absolutely or contingently entitled at twenty-one 
years, or on the happening of some event prior to it ; 
80 that if an infant is entitled at twenty-five instead of 
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at twenty-one, the Act will not apply. This clause has 
been the subject of some criticism, but the decision of 
the Court of Appeal in Re Eolford ( [1894] 3 Ch. 30) 
enables reliance upon it. 

The prudent course is to consider in every case 
whether the maintenance clause of the Act meets the 
requirement of the trusts. Another important point 
is that the trustees, before paying over money for an 
infant's maintenance, must exercise some discretion and 
not do so blindly (Re Bryant, [1894] 1 Ch. 324) ; and 
it would appear to be proper to require from the parent 
or guardian an outline of a scheme for the infant's 
maintenance and education. (Hood & Challis Conv. 
Acts.) 

Trusts in Default of Issue. In default of issue the 
settlement will direct the wife's fund to be held in favour 
of such persons as she appoints by mil, including of 
course her husband. It should be framed to be by will 
only, since if the power allowed an appointment by 
deed, the wife would not be so well protected against 
hei^ husband. 

In default of appointment to the wife, her fund is 
usually subject to alternative trusts. If the husband 
predecease the wife, then her fortune reverts back to 
her ; but if she predecease him, then, subject to his life 
interest, the fund will be held upon trust for the wife's 
next of kin, according to the Statutes of Distribution, 
in the same way as if she had died a spinster. These 
latter words, or some wording to that effect, are intended 
to exclude the husband, and have been the subject of no 
small amount of litigation, all of which might be saved 
by following precedents of authority and of recent 
date. 
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We have dealt with the wife's fortune, now falls to 
be considered the trusts of the husband's fortune. 

Trusts of Husband's Fortune. The husband will take 
the first life interest, and then the wife, in return for 
his life interest in her fortune, wiU take a life interest 
in his, and the trusts generally (including those in 
favour of the issue of the marriage) will be similar to 
those declared in favour of the wife's fortune, with two 
material exceptions. 

First, the life interest of the husband as settlor 
cannot be made determinable on his own bankruptcy, 
for that would be in fraud of his creditors {Re Detmoldf 
40 Ch. D. 585) ; but there is no objection to making 
the income go over on any voluntary alienation by him, 
or any other event except bankruptcy ; and in the 
event of bankruptcy the usual discretionary trust wiU 
follow, similarly to the life interest of the husband in 
his wife's fund. In framing a " discretionary t)*mt " it 
is necessary not to give any certain interest to the life 
owner, or it will pass to his alienee or trustee in bank- 
ruptcy. The trustee should have power to apply the 
income to some one or more of his family, so that no 
beneficiary can claim any definite part of the income. 
(Theobald on Wills, p. 441 ; Tudor's L. C. Con. p. 622.) 
And if the trustees are authorised to apply the income 
at their discretion for the benefit of the beneficiary, they 
must not pay him money, or deliver property to h i m, as 
its equivalent, for in that case the assignee or trustee in 
bankruptcy will be entitled. {Re Coleman^ 39 CL D. 
443, C. A.) 

The other variation from the trusts declared of the 
wife's fortune is, that the tdtimate trust of the husband's 
fortune will be in favour of himself. 
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Frovision for Issue of Future Harriage. The next 
matter which arises is the very important question 
(frequently overlooked) whether provision should be 
made for the contingency of a second marriage. 
Naturally this may be a matter of delicacy requiring 
tactful care on the part of the solicitors and their 
clients ; but the omission of such provision may be a 
very serious thing if a yoxmg and wealthy woman were 
to settle her fortune and become a widow soon after her 
marriage, with perhaps but one child. 

If she wishes to remarry, all her property would be 
tied up on] herself and her only child. It is therefore 
common to frame clauses in a case of this kind that a 
part of the settled property shall be able to be taken 
out of settlement in case the spouse who settled it is 
desirous of remarrying. The point, then, in preparing 
settlements is to always remember the possible require- 
ments of a future marriage. 

After-acquired-property Clause. A great many cases 
have been decided on this clause, the leaning of the 
Court being to hold that only property acquired during 
the wife's coverture is caught. A recent case on the 
point is Re Coghlan ([1894] 3 Ch. 76) ; and see TTnder- 
hill and Strahan's Interpretation of "Wills and Settle- 
ments, Part VI., Chap. II. 

My own experience is, that this clause is productive 
of frequent embarrassment, and should generally be 
omitted. Doubtless there are occasions when it may be 
proper to insert it : for instance, where a wealthy father 
settles a sum on his daughter's marriage, and will 
probably leave her further capital at his death. In this 
case he may die intestate, and the clause would probably 
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be of material advantage if the wife and her husband 
are extravagant. 

Having dealt with the trusts of the settled property, 
we proceed to the trusteeship clauses. 

Investment Clause. This is the most important of the 
trusteeship clauses. For a wisely framed, or unwisely 
framed clause may most materially affect the welfare 
of those concerned. The usual plan is not to rely on 
the investments authorised by the Trustee Act, 1893, 
but to insert an independent clause which clients may 
refer to without having to look at the Act. 

The question of investments is a very important and 
a wide subject. I can only say a few words. My own 
notions are shortly these : — In addition to the invest- 
ments sanctioned by the Trustee Act, 1893, 1 would 
add Colonial Q-ovemment stocks (but see the Colonial 
Stock Act, 1900, which authorises certain prescribed 
Colonial Government stocks) and the municipal loans 
of our large colonial cities — e,g.j Montreal or Sydney ; 
also ground rents; but I would entirely exclude all 
limited liability companies. 

There are a few observations which you may find 
useful on the subject of investments. Never refer to 
** securities " when you mean investments. Securities is 
the plural of " security," meaning a mortgage, or the 
like, and if you use the term securities when you intend 
investments you may cause serious mistakes. 

Another thing to bear in mind is that the usual 
direction to invest " In the names of the trustees or under 
their legal control'^ means that the trustees may (1) 
either invest in their names, or may (2) hold bonds pay- 
able to bearer {e.g,y colonial bonds) — that is to say, " under 
their legal controV^ To hold investments payable to 
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bearer, unless the words " under their legal control " 
occur in the investment clause, is a breach of trust. 
{Re Roth, 74 L. T. 50.) 

Tou should further remember the decision of Re 
Sharp, Rickett v. 8haiy (45 Ch. D. 286), which decided 
that an investment "In any railway or other public 
company " includes a limited liability company formed 
under the Companies Act, 1862, as being a public 
company ; and see Lysaght v. Lysaght ([1898] 1 Oh, 
115, 0. A. ; but distinguish Re Smith, Davidsmi v. Myrtle^ 
[1896] 2 Ch. 590). 

Apportionment of Blended Funds, &c. The next 
clause is one frequently omitted, but I think in ignor- 
ance of its possible value. This clause will authorise 
the trustees to decide questions as between capital and 
income (questions of frequent and growing occurrence) 
and to apportion blended trust-funds ; the object being 
to apportion income of capital derived from different 
sources which has become mixed and inseparable, a 
circumstance which sometimes arises. 

Appointment of New Trustees, &c. Other provisions 
relatiag to trustees are a power to appoint new trustees, 
a power to compound and compromise claims relating 
to the trust estate (see West of England Bank v. Murch^ 
L. E. 23 Oh. D. 138), and a clause for indenmity and 
reimbursement to the trustees ; all which, being provided 
for by the Trustee Act, 1893, need not now be inserted. 

Trustee's Eemuneration Clause. The last but by no 
means the least important to the trustee is the usual 
clause permitting payment of proper costs or remunera- 
tion for services to a solicitor or other professional man 
who may act as trustee of the settlement. 
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The most comprehensive form on this subject I 
know is one prepared for the Incorporated Law So- 
ciety, which will be found in Sweet's Conveyancing. 
Clauses of this kind will be strictly construed, and 
only recent and most approved precedent books should 
be used. For an instance of the result of a form not 
sufficiently comprehensive, see Chrkson v. Rohimon 
([1900] 2 Ch. 722). 



II. SETTLEMENTS OF EEALTY IN TETJST 

FOE SALE. 

We have been dealing with what the old con- 
veyancers called a money settlement ; we have now to 
discuss a settlement of land consisting, say, of houses 
or a farm, wMoh is for all practical purposes a money 
settlement. 

With a little care the difficulties which arise, owing 
to the differences existing between real and_ personal 
property, can be got over, the machinery employed 
being generally as follows. 

The property is conveyed to trustees upon trust for 
sale, and the trusts of the proceeds of sale are declared 
by a deed bearing even date, the object being to keep 
the title of the beneficial ownership apart, so that a 
purchaser can retain the deed of conveyance to the 
trustees, and need not enquire into the beneficial title. 

The trusts of the proceeds of sale declared by the 
deed bearing even date wiU be similar to a settlement of 
pure personalty, and the scheme wiU generally work 
smoothly ; but the important question will arise, who is 
to look after the property until the trust for sale is 

s. I 
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exercised? for the trustees will not care to have to 
imderteike onerous duties of management. 

These difficulties are removed by a clause vesting in 
the trustees full powers of management as to repairs C^ 

and so forth, " As if they were absolute oumers " (these 
words can be usefully employed in this and other in- 
stances), with authority to delegate such powers to 
the husband, or whoever may be the fittest person to 
assume the management of the property. 

These powers should be followed by a clause (which 
is most material) vesting in the trustees the same 
powers of leasing as a tenant for life would possess 
imder the Settled Land Acts. 

Clashing of sect. 63 of Settled Land Act, 1882, with 
Trust for Sale. In connection with a settlement of 
irealty in trust for sale, it is necessary to remember 
sect. 63 of the Settled Land Act, 1882, under which 
the tenant for life of the proceeds of land in trust for 
sale has similar powers to an ordinary tenant for life of 
land. 

This being found to clash with the usual trust for 
sale given to the trustees by the settlement, it was 
enacted that the tenant for life can only exercise his 
powers in regard to sect. 63 under an order of Court. 
(Settled Land Act, 1884, s. 7 ; and see Re Searle, [1900] 
2 Ch. 829.) 

Maintenance Clauses in Conveyancing Act, 1881. 
Another point to be noticed is the maintenance clauses 
of the Conveyancing Act, 1881. There are two sections 
on this subject — sect. 42 and sect. 43, — and the matter to 
note is that sect. 42 is believed to have been inserted to 
apply more particularly to land held under strict settle- 
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inent; but sect. 43, which is the usual maintenanoe 
clause for all property, real or personal, held for infants, 
is applicable to a settlement of realty in trust for sale. 
I refer to this as you may easily be perplexed as to the 
object of the two sections. (And see In re Cowley^ 
[1901] 1 Oh. 38.) 



in. SETTLEMEIiTTS OP PROPERTY IN 
STRICT SETTLEMENT. 

I can only briefly refer to a deed of strict settlement, 
which may be one of the most complex documents con- 
veyancing counsel are called upon to draw. But it is 
not difficult to understand the main principles of settle- 
ments of this kind ; and if you will refer to the short 
form of a strict settlement given in Schedule IV. to the 
Conv. Act, 1881, you will see how simple it may be 
made. 

Fin Honey Bent-Charge. The first thing is to provide 
a sum for the wife for her personal wants during her 
husband's life ; this is called her " pin money," and to 
secure it the land is conveyed by the settlement to the 
use that she shall receive out of the income a rent-charge 
whilst her husband lives. This is called the "Pm 
money rent-charge,^^ Subject to this, the rest of the 
income of the land goes to the husband imder a limita- 
tion to him for life. 

Jointure Sent-Charge. Then there must be some pro* 
vision for the widow when her husband is dead, and 
accordingly the settlement, after the limitation to the 

i2 
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husband of his life estate, limits a ^^ Jointure rent' 
charge " payable out of the income to the widow during 
her lifetime. 

Terms for securing Younger Children's Portions. 
Next, the issue of the marriage have to be provided for, 
and the settlement (after the pin money and jointure 
rent-charges to the wife and the life estate to the 
husband are limited) will proceed to limit the property 
to the use of the trustees for a long term of years, by 
means of which " the younger children's portions " will 
be provided. 

Limitations in Tail. Subject to this, the property 
will be limited to the children of the marriage in tail 
(" strict settlement " only means this ; see Settlements, 
in Eng. Enc), and the intentions of the settlor must 
determine the nature of these limitations in tail. To 
understand the various natures of a fee tail, whether 
tail male, taQ female, or tail general, I must refer you 
to ChaUis on Eeal Property. 

Younger Children's Portions. "The younger chil- 
dren's portions," as the provision made for them is 
called, are secured by long terms of years, e.g.^ 500 or 
1,000 years vested in trustees, who can raise the various 
sums fixed for the younger children by sale or mortgage 
of the terms. 

A carefully drawn clause has always to be added 
excluding any child taking under the limitations in tail 
from taking an additional portion imder the provision 
for yoimger children. 

Oases on this subject not infrequently arise : the pre- 
sumption being against the child taking the land taking, 
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a portion also. " The Court "wiU not, notwithstanding 
very strong words in the settlement to the contrary, 
hold the portions to be indef easibly vested in the chil- 
dren in such a manner as not to allow, on the one hand, 
a double portion to be given to one child, or, on the 
other hand, to allow any child to be excluded." 
{Collingwood v. Stanhope^ L. E. 4 H. L. 43, per Lord 
Hatherley.) 

Leaseholds and Chattels in strict Settlement. Since 
leaseholds for years, or chattels, cannot be assigned by 
way of settlement — for the effect of such a deed would 
be to vest the property absolutely in the first tenant for 
life, — it is usual to assign the leaseholds to the trustees of 
the settlement to hold upon such trusts as shall corre- 
spond with the limitations of the settled freeholds, but 
not so as to increase charges, or powers of charging. 
^^And so that the leasehold premises shall not vest 
absolutely in any person hereby made tenant in tail by 
purchase, unless he shall attain the age of twenty-one 
years, but on his death under that age shaU. devolve in 
the same manner as if the same had formed part of the 
freeholds of inheritance hereby settled." (Key & 
Elphin., Vol. H., p. 652.) 

The insertion of this clause is of the utmost import- 
ance in order to prevent an infant tenant in tail taking 
the leaseholds absolutely, so that his next of kin would 
acquire them on his decease, as he cannot make a will. 
A clause thus framed will carry on the ownership of the 
leaseholds to the next tenant in tail. 

The words " but not so as to increase or multiply 
charges^' are inserted to prevent, for example, any 
implication that a right of jointuring is intended for a 
Bimikp amount to be charged on the property refer- 



174 MABBUQE SETTLEMENTS. 

ezitiallj described, such as leaseholds, or copyholds. 
<< The intention of the clause simply is, that the addition 
of the leaseholds shall give an increased security for the 
charges, but not increase their amount." ("Williams on 
Settlements, p. 222.) 

The form settling chattels, or heirlooms, is somewhat 
similar and usually runs " Upon trust to permit the said 
chattels to be enjoyed as heirlooms with the freeWd 
hereditaments hereby settled;" and then follows a 
proviso as to not vesting absolutely in an infant tenant 
in tail similar to the one inserted as regards leaseholds. 
(Key & Elphinstone, Vol. 11., p. 653.) 

Although the term "Mr/(9om" is applied in con- 
nection with settlement of chattels, yet in strictness it 
means only such personal chattels as pass to the owner's 
heir by force of a special custom, e,g,j a deed box by 
mich custom passes to the heir together with the deeds 
of his inheritoQce. 



THE SETTLED LAND ACTS. 

In connection with our present topic is the most 
important matter of the Settled Land Acts. I can only 
touch on the fringe of the subject. There is but one 
way to understand these and similar statutes : you must 
study the Acts themselves in connection with such 
decisions as help to explain them. 

The essentials of a settlement regarding the tenant 
for life and trustees for the purposes of the Settled 
Land Acts were touched upon in Lecture V., and we 
pass on to some other topics bearing on these Acts. 
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Tenant for Life exercises Powers in Fiduciary Ca- 
pacity. In connection with our present subject it is 
necessary to note that, under sect. 53 of the Act of 
1882, a tenant for life exercising the powers of the 
AxstB is a trustee for all parties interested. An in- 
structive case on this point is Sutherland v. Sutherland 
([1893] 3 Ch. 169), which held that a lease granted 
without regard to the interests of the remainder-man 
was bad ; and see Middkmaa v. Stevens ([1901] 1 Ch. 
574). 

But it should be noted that purchasers, lessees, or 
others, dealing in good faith with a person exercising 
these statutory powers are protected. (Sect. 54 of the 
principal Act.) 

Leasing and other Powers of Tenant for Life. The 
power of a life tenant of selling and conveying has 
been touched on in a previous lecture. I pass over his 
powers of enfranchisement of copyholds, exchange, 
and partition, and come to the important question of 
leasing. As regards the general power of leasing, the 
provisions of the Act must be carefully known and its 
requirements followed, as regards the covenants of the 
lessee, proviso for re-entry, coimterparts, and so forth 
(sect. 7 of the principal Act), and it must be noted 
that any fine paid is capital money and must be so 
treated. (Settled Land Act, 1884, s. 4.) Premiums 
are frequently paid for the granting of public-house 
leases, and disregard of this law may lead to serious 
results if the tenant for life, instead of the trustees, is 
allowed to receive the money. 

Tou should observe that a decision holding that the 
Acts do not allow an exception of minerals in an ordi- 
nary lease and render the lease void has been reversed 
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by the Court of Appeal. {Re Gladstone, [1900] 2 Ch. 
101.) 

Building Leases. Ordinary leases can only be granted 
for twenty-one years, but building leases may be for 
ninety-nine years. It is well to note, for practitioners 
in districts where it is customary to grant land in con- 
sideration of rent-charges, that provided an order of 
Court is obtained, land in settlement can under these 
Acts be granted at fee farm, or other rents. 

Mining Leases. At common law a tenant for life 
impeachable for waste may continue as part of the fruits 
of his inheritance the working of mines already opened 
by his predecessors in title. A tenant for life ww^w^- 
peachable for waste by virtue of that right can com- 
mence unopened mines, and of course continue opened 
mines. On this subject, Lord Selbome's judgment in 
Elias V. Snowdon Quarries Company (4 App. Cas. 454) 
should be read. 

So, then, at common law a tenant impeachable for waste 
can go on working the mines open when he inherited, 
and take the profits for himself as part of his inheri- 
tance ; and a tenant unimpeachable for waste will also 
take the profits of any mines already opened, or which 
he chooses to open. 

This being so, if lessees are willing to risk their 
capital and work the mines under a precarious lease 
from the tenant for life made under his common law 
rights determinable with his life, and if the tenant for 
life chooses to let them in this way, it can be done. 

If the mining lease is made under the Settled Land 
Acts, the usual limit will be sixty years; and if the 
tenant for life is impeachable for waste, three-fourths of 
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the rents have to be set aside, and invested as capital 
money ; and if the life owner is unimpeachable for waste, 
then one-f onrth has to be dealt with in the same way. 
But it has been decided that a tenant for life impeachable 
for waste of a mine open when he became entitled is 
a tenant for life not impeachable for waste within the 
Act, and therefore one-fourth only has to be set aside. 
(In re Chaytor, [1900] 2 Oh, 804.) 



i5 
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Lecture IX. 

Wills. 

INTEODTJCTOET. 

Of all the documents which it falls to the lot of the 
conveyancer to prepare, there is none of such importance 
to the client as the drafting of wiUs and codicils. There- 
fore it is a duty which the lawyer owes his client to be 
both fully acquainted with the leading principles of the 
law of wiUs and to take every precaution in his power 
to prevent mistakes or ambiguities. It should ever be 
before him that, whilst errors in regard to other 
documents may possibly be rectifiable, it is not so with 
testamentary ones ; and ignorance of a rule of law, or 
carelessness in expressing the meaning intended, may be 
irretrievable and bring ruin and disaster to those 
affected. 

Allusion was made in the lecture on settlements to the 
fact that many of the clauses usually found in settle- 
ments are common to wills ; therefore a knowledge of 
the law as to investment, maintenance, and advance- 
ment, successive interests in income and capital, and 
the like, wiU serve in regard to both kinds of 
documents. 

I mention this because my plan has been to deal with 
the various clauses, and the law which relates to them, 
in the order in which they usually appear in the 
documents concerned ; but in dealing with wills it will 
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be possible to avoid repetition as to trusteeship clauses, 
and the like, and discuss the subject in a more general 
way, at the same time keeping in mind the usual order 
of things. 

Form of Conmiencement of Will. Some practitioners 
commence a will by saying " I, A. B., of, &c., declare 
this to be my last will," whilst others begin, " This is 
the last will and testament of, &c." It may be a small 
matter, but I prefer the latter form, for the reason that 
the words beginning it catch the eye better, especially 
when abstracted. 

Whilst on this point I may observe that " mil *'. in 
the e35)ression " last will and testament " is supposed 
to refer to realty, and " testament '' to personal estate. 
Some criticism has been made,- on the words " last 
will " as indicating an intention to revoke prior testa- 
mentary writings, but there does not seem to be much 
virtue in their employment, and the better course is to 
insert a short revocation clause at the end of the wiU. 
In Be Petchell (L. E. 3 P. 153) probate was granted 
of two wiUs, both commencing as " last wills and testa- 
ments," the Court holding that the testatrix intended 
both to take effect, and be read together. 

Testator's Description and Domicil. The testator's 
address should be accurate, but general rather than 
particular, in case he ahould change it {e.g.^ A. B., of 
the city of Norwich, rather than A. B., of X Street, 
in the city of Norwich) ; and this suggests the im- 
portant question of the testator's domicil — ^that is, the 
place where he has his permanent home. The law 
which regulates a man's movables (that is, all his per-* 
sonal estate — in fact, every property except land) is 
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the law of his domioil at the time of his death. There- 
fore, suppose the testator's home is in a foreign country, 
or in a British colony whose laws differ from ours, 
the question of domicil may be of the first importance. 
I will here give a short extract from Professor 
Dicey's Confiict of Laws: "The general principles 
which govern testamentary no less than intestate suc- 
cession is that the laws of the country in which the 
deceased was domiciled at the time of his death 
govern the distribution and succession to his movables, 
and therefore decide what constitutes his leist will, 
and whether and how far it is valid, and this without 
regard to the place either of his birth or of his death, 
or to the situation of the movables at the time of his 
death." 

Appointment of Executors. Some draftsmen place the 
appointment of executors at the end of the will, but 
it is better to place it immediately after the descrip- 
tion of the testator, on the ground of convenience in 
ready ascertainment. 

Difference between Executors and Trustees. Laymen 
are sometimes puzzled as to the distinction between 
executors and trustees, and when they fill the same 
office it is not easy to say when they have ceased to 
act as executors and have become trustees. But if it 
is recognised that the duties of both may be discharged 
by different persons, and that executors pay debts in 
administering the estate and so forth, whilst trustees 
do not, but simply hold the property in trust when it 
comes to them in due course from the executors, the 
distinction may be better appreciated. (See Bence v. 
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Oilpinj 3 Ex. Div., at p. 82 ; lie Gordon^ 6 Ch. D. 534 ; 
In re Smithy Henderson-Hoe v. HitchinSy 42 Oh. D. 
302.) 



LEGACIES. 

I propose to refer firstly to gifts of personal estate 
(tliat is, legacies), and you will note that the word 
legacy usually includes annuities. 

Legacies are either (1) specific, (2) demonstrative, or 
(3) general. The following definitions are principally 
taken from the Eng. Enc. ; and see definitions in 
Theobald on Wills, p. 124. 

Specific Legacy. Several attempts have been made 
to define a specific legacy. The best definition I can 
refer to — ^which, however, has not escaped judicial 
criticism — ^is found in Bothamley v. Sherson (L. E. 20 
Eq. 304), a judgment of Sir George Jessel : "A specific 
legacy is a part of the testator's property itself, and is 
a pai a. distinguished from the whole, or fr^m the 
whole of the residue." 

In the ordinary way no difficulty occurs, but the 
oases show that it is sometimes hard to ascertain from 
the terms of the will where the specific gift ends, and 
the residue begins, leaving it in doubt whether the 
whole and not the part is intended to pass. 

SemonstratlYe Legacy. A demonstrative legacy is a 
general legacy with reference to a particular fund for 
payment. 
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General Legacy. A legacy neither specific nor 
demonstrative is general. (Eng. Eno.) 

Ademption of Specific Legacy. A specific legacy is 
liable to ademption {Ee Eobe^ 61 L. T. 497) ; e.g.y a 
testator bequeaths a picture but afterwards sells it : the 
legatee loses the gift. On the other hand, a specific 
legacy is not liable to abatement (that is, deduction in 
amount owing to insufficiency of assets) until the assets 
for paying the general legacies have been exhausted. 

Demonstrative and Specific Legacies distinguished. 
A demonstrative legacy is so far general, and differs so 
much in effect from one properly specific, that if the 
fund be called in or fail, the legatee will not be deprived 
of his legacy, but will be permitted to receive it out of 
the general assets ; yet a demonstrative legacy is so far 
specific that it will not be liable to abate with general 
legacies upon a deficiency of assets. The following will 
explain the difference. A sum of 100/. payable out of 
" my 600/. Ghreat Western Eailway Stock " is demon- 
strative, and if no such stock exists will be payable out 
of general assets ; but " 100/. stock, part of my 500/. 
Great Western Bailway stock " is specific. {MuUins v. 
Smith, 1 Dr. & Sm. 204.) 

With regard to specific legacies, I will refer shortly 
to bequests of consumables {e,g.j wines) and to bequests 
of furniture. 

Gift of Consumables. " There is," said Mr. Justice 
Kay in Re Colyer (55 L. T. 344), " a well settled rule 
by which it is impossible for a testator to give con- 
sumable articles to one person for life, and after the 
death of such person to another. Consumable articles 
cannot be limited in succession. In such a case the 
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tenant for life would have an absolute interest in the 
property." 

The rule, however, has not been strictly followed 
when the Court has been able to escape from it, and its 
wisdom was questioned in Andrew v. Andrew (1 Coll. 
C. C. 690). 

Gift of Famiture and Household Effects. In drawing, 
wills bequeathing furniture and household effects, great 
care is necessary, for much litigation has resulted 
respecting the chattels which were intended to pass. 
(See Theobald on Wills, p. 179.) The form the present 
writer usually adopts is : " I bequeath all the chattels^ 
in or about my present dwelling-house, or other my 
dwelling-house at the time of my decease (except money 
and securities for money)," with the addition of a clause 
authorising the executors to adjust all questions as to 
what passes by the bequest. 

As an example of what may happen, a testator gave 
his plate to trustees upon trust to permit his wife to 
appropriate such parts thereof as she should desire. 
The widow sagaciously elected, and was held entitled, 
to take all the plate with some trifling exception. 
{Arthur v. Mackinnon^ 11 Oh. D. 385.) 

I propose considering legacies given on an impltedy 
and on an eapress^ condition. This division is not 
sanctioned by usage, but I think may be convenient. 
Under implied conditions I would classify legacies to 
executors, creditors, and servants. 

Legacy to Executors. The rule is — and it is one very 
necessary to recollect when drawing a will — ^that a 
legacy to an executor is presumed to be given bim in 
that character, and is conditional on his proving the 



184 WILLS. 

will; so by renouncing probate he loses his legacy. 
(Be Appkton, 29 Ch. D. 893.) 

Legacy to Creditors. Although the Court is astute 
to find some difiPerenoe to take the case outside the rule, 
yet it stUl remains law that if there is a legacy of equal 
amount to a debt due by the testator to the creditor, the 
creditor cannot receive payment of both the legacy and 
the debt according to the doctrine of Satisfaction. A 
recent decision is Be Fletcher (38 Ch. D. 373). 

Legacy to Servants. A legacy in this case only in- 
cludes servants in the testator's service at his death. 
This is the general rule unless the wiU otherwise directs. 
{Re Hartley, 47 L. J. Ch. 610.) 

As regards legacies on express conditions, we may 
take for examples those made conditional as regards 
marriage, or conditional on not disputing the testator's 
wiU. 

Gifts in Eestraint of Marriage. Any agreement in 
restraint of marriage is void, being contrary to public 
policy, which demands in the public weal increase of 
population. If this simple principle had been adhered 
to, the present chaotic state of the law would probably 
not have arisen. It is almost impossible to state any 
intelligible principles which will reconcile the numerous 
cases on the subject, and the only way is to take note 
of a few leading cases and regard the whole law on this 
subject as arbitrary — "a wilderness of single instances.'* 

The general rule is usually expressed by saying that 
a condition not in general restraint of marriage — for 
example, prohibiting marriage with a Papist, or a 
domestic servant — is valid. 
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A limitation of property to a person until marriage 
and then over {determinable limitation) is good {Lloyd v. 
Lhydj 2 Sim. (N. S.) 255) ; but a caidition subsequent 
as regards personalty is bad. {Bellairs v. Bellairs, L. R. 
18 Eq. 510.) A condition in restraint of a second 
marriage, whether of a man or a woman, is good {Allen 
V. Jackson, 1 Oh, D. 399), thus introducing a very im- 
portant exception from the general rule. 

I think the best advice I can give you in framing 
clauses on this subject is to adopt the machinery of a 
" determinable limitation,^ and on no account to frame a 
" condition subsequent " ; e,g,, I give so and so to my wife 
Jane for her life, or until she remarries, and then over 
(determinable limitation) ; but do not give her a life 
estate and then say. Provided always, that if my wife 
remarries then the property hereinbefore given shaU 
cease to belong to her (condition subsequent). 

The cases on this subject being so destitute of any 
consistent principle, the safe way is to have recourse to 
the best authorities before settling your draft will in 
any exceptional case. The following may be consulted : 
Notes to Scott V. Tyler (1 Wh. & Tud. L. Cas:); 
Euling Cases, Vol. VI., p. 347 ; Theobald on Wills, 
p. 544; Pollock on Contracts, p. 336; "Restraint of 
Marriage," Eng. Enc. 

Bepugnant Conditions. " Where there is a gift with 
a condition inconsistent with and repugnant to such 
gift, the condition is wholly void. A condition that 
tenant in fee shall not alien is repugnant." {Bradley 
V. PeixotOj Tudor's L. Cas: Con:) 

Accordingly, a clause that the interest of any bene- 
ficiary who shall make any disposition of, or charge 
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upon, his interest shall be forfeited is void. {Chapman 
V- Brown, 9 L. T. 6.) 

" But a limitation by way of use (or in a will) to A. 
untQ he attempts to alien, and on that to B. and his 
heirs is valid" (as a determinable limitation). {Dugdale 
V. Dugdale, 38 Ch. D. 176 ; and see Be Machu, 21 Ch. D. 
838; Corbett v. Corbett, 14 P. D. 7; also refer to Challis' 
E. P. p. 234 ; Theobald on WiUs, pp. 549, 552.) 

Condition of not disputing Will. Legacies of this kind 
are valid, and advantage maybe taken of their validity ; 
for example, in the case of a spendthrift : and clauses 
of the kind are in the usual precedent works. A 
recent and good illustration of a legacy on this con- 
dition is Adams v. Adams ([1892] 1 Ch. 369, C. A.) ; 
and see Theobald on WiUs, p. 543. 

Payment of Legacies. Executors are allowed one 
year from the testator's death to get in the assets, and 
therefore they are not obliged to pay legacies until the 
year has elapsed ; so that an annuity being a " legacy," 
although accruing from the testator's death, the first 
payment in the absence of direction is payable strictly 
at the end of the executor's year. 

If not previously paid, general legacies carry interest 
at 4 per cent, from the end of the executor's year, or 
from the date fixed by the will. 

But legacies in some few cases carry interest from 
the testator's death in order to provide maintenance ; 
one notable example being legacies to a child of the 
testator, or in the case of a testator in loco parentis, and 
in that case even if the legacy is contingent, unless the 
testator has provided some other fund for maintenance. 
{Re George, 5 Ch. D. 837, per James, L. J.) 
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Annuities. It has been abeady observed that annuities 
are usually legacies. In giving bequests of annuities it 
is necessary to remember that a direction to buy an 
annuity wUl give the annuitant the option to take it in 
oash, namely, the equivalent sum it would cost to buy, 
for " Equity will do nothing in vain." A recent case is 
Be Mabbett ([1891] 1 Oh. 707). 

In framing gifts of annuities you must be careful 
to show whether they are chargeable on the corpus, as 
well as on the income of the property, so that if the 
latter fails owing to depreciation of rents, or otherwise, 
the annuitant may claim to have the annuity raised out 
of the capital. 

An annuity may be for life, or in perpetuity ; the 
leading case as to perpetual annuities is Stokes v. Hermi 
(12 01. & Fin. 161), an important judgment of the Lords; 
and see Theobald on Wills, p. 447. The practical effect 
of a gift of a perpetual annuity is a gift of the capital 
producing the income. 



SPECIFIC DEVISES. 

Having touched on specific gifts of personalty, 
namely, legacies, I pass to specific devises. In framing 
gifts of this nature it is important to accurately describe 
the property, and if the testator has other adjoining pro- 
perty it should be provided that rights of light, ways, 
and other easements shall pass to the devisees as on a 
sale, and was so held as to lights in Phillips v. Low 
([1892] 1 Ch. 47). 

There are two questions respecting devises of land 
which I may refer to, namely, as regards charities, and 
as respects mortgage debts owing at the testator's 
death. 



188 WILLS. 

Land devised to Charities. With regard to land, or 
anything " Savouring of the land " as the expression 
was, the law used to be that a gift by will was wholly 
void, but under the Mortmain and Charitable Uses Act, 
1891 (s. 5), a gift of land is not void, but must be sold 
within one year after the testator's death, and if not 
sold vests in the Charity Conmiissioners, who are obliged 
under the statute to sell it. 

Mortgages of Testator's Land existing at Death. A 
few words as to mortgages and other debts of the 
testator charged on land specifically devised. The law 
on this subject is comprised in the Real Estate Charges 
Acts. The old rule was, that the devisee could require 
the executors to pay ofiP mortgage debts out of the per- 
sonal assets, in the same way that a specific legatee of a 
chattel in pledge by the testator can even now compel 
them to pay ofE the debt. (See Bothamley v. Shersouy 
L. E. 20 Eq. 304.) 

This state of the law caused injustice, and 17 & 18 
Vict. c. 113 (Locke-King's Act, now Eeal Estate 
Charges Act, 1854) provided that the heir or devisee 
of land subject to the testator's mortgages was not 
entitled to have them discharged out of his personal 
estate unless a " Contrary intention " was expressed in 
the will. 

Litigation then arose as to what was a contrary 
intention, and the Act of 1867 (30 & 31 Vict. o. 69, 
Eeal Estate Charges Act, 1867) was passed, under 
which the usual direction in a will to pay debts was 
not to be taken as a direction to pay debts charged on 
land. 

But a further question arose whether the previous 
Acts applied to leaseholds^ and this led to the statute of 
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1877 (40 & 41 Vict. c. 34, Eeal Estate Charges Act, 
1877), which brings leaseholds within these Acts. 



EULES AS TO VESTING. 

I come now to the most important law the draftsman 
of wills has to bear in mind. I purpose referring to 
this topic as dealt with in UnderhUl and Strahan's 
Interpretation of WiUs and Settlements — a work re- 
cently published — modified, however, by the considera- 
tion that our present subject is not concerned with rules 
of construction of wills generally, but only with such 
rules as the draftsman must understand in framing 
testamentary instruments. 

Eules as to vesting may be classified in regard to 
(1) personal estate (including real estate directed to be 
converted) ; (2) real estate ; and (3) portions, or legacies, 
charged on real estate. 

First, we must discriminate between a vested and a 
contingent interest. I adopt the definitions in the 
work referred to with modifications to suit our present 
subject. 

Vested Interest. A person takes a vested interest 
when he acquires a proprietary interest, either in posses- 
sion or remainder, which is not subject to any condition 
precedent 

A vested interest may be absolute, or subject to a 
condition subsequent which causes it to be divested on 
the happening of some event. 

Contingent Interest. A contingent interest is one in 
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which no proprietary interest whatever will vest in the 
person who is the subject of the gift unless some 
condition precedent is performed. 

I. As to Personalty and Proceeds of converted Bealty. 
(1) A gift is vested immediately on the legatee coming 
into existence, or if the enjoyment is postponed fiyr the 
convenience of the testator^ 8 estate^ or to allow of an inter- 
vening estate, e.g., a life interest. 

As an example of enjoyment postponed for the 
convenience of the testator's estate, we will suppose a 
gift to A. for life, and after his death to his children. 
In this case aU the children who come into existence 
before A. dies take vested interests irrespective of 
whether they survive the period of distribution (see 
p. 192) or not. (See valuable judgment of Fry, J., in 
Ee Wood, Moore v. Bailee/, 43 L. T. 730.) Here the 
estate is delayed in distribution to suit its convenience, 
and accordingly each child takes vested transmissible 
interests. {Hallifax v. Wilson, 10 E. E. 146.) 

As an example oi postponement for reasons personal to 
the donee, we may take the usual case of vesting only on 
a given event, say attainment of twenty-one years, or 
marriage. Here the interest until the event happens is 
contingent. The leading case on this branch of the 
subject is Sanson v. Oraham (Tudor's L. Cas: Conv:). 

n. As to Seal Estate. In the construction of devises 
all estates are held to be vested imless a condition 
precedent to vesting is so clearly expressed that the 
Courts cannot treat them as vested without deciding in 
direct opposition to the terms of the will. (TJnderhill 
and Strahan, p. 205.) 

One reason of this anxiety of the Court in certain 
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cases to oonstrue vested interests is to avoid failure of 
the devise in consequence of the law as to contingent 
remainders. 

In Feating v. Alkn (12 M. & W. 279), there was a 
devise to A. for life, and after his death to such of his 
children as should attain twenty-one. Here clearly 
was a contingent gift to be ascertained at A.'s death, 
and only those children who had then attained twenty- 
one were allowed to take. 

But, in Lechmere v. Lhyd (18 Ch. D. 524), the devise 
was to A. for life, and after his death to all his children 
who, either during his life or afierwardsj should attain 
twenty-one. Here, as the gift would be void as to 
children not living on the death of the tenant for life, 
if the children took contingent remainders, the Court, 
in order to give effect to the wiU, held that the children 
took by way of executory limitation, and the gift was 
good. Note that the Contingent Eemainders Act, 1877, 
would now prevent destruction of the contingent re- 
mainders through the want of an estate of freehold to 
support them. 

m. As to Legacies or Portions charged on Bealty. 
Legacies and portions charged on real estate payable at 
a future day cannot be raised if the legatee dies before 
the day of payment, and the charge ^^ Sinks into the 
land for the benefit of the inheritance,^^ But where the 
payment is obviously postponed merely for the benefit 
of the testator^s estate, the vesting is immediate. 

I refer you on this subject to Underhill and Strahan's 
work, p. 210; and to Pawlett v. Pawktt (Tudor's L. 
Oas: Con:) ; and the admirable judgment in Henty v. 
Wrey (21 Ch. D. 332). 
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GIFTS TO CLASSES AND OF EESIDUE. 

Gifts to Classes. In dealing with this suhject it is 
necessary to xmderstand the expression " The period of 
Distribution.^^ It has been defined as " The time when 
the gift is to take effect in enjoyment, which may be 
immediate, or postponed." (Underbill and Strahan, 
p. 78.) 

In framing gifts to classes, the chief thing to be 
careful about to prevent partial failure of the gift is 
that the beneficiaries shall take as a class and not as 
individuals, e.g. : If the testator has only two sons, do 
not describe them as " my sons John and Charles," since 
in that case they will take as individuals, but simply 
say " my sons," that is the class of persons filling the 
description of son, in which case, if one son predeceases 
the testator, the survivor will take the whole. An 
instructive case on this subject is Re Moss ([1901] 
A, C. 187, C. A.), since aflSrmed. 



GIFT OF EESIDUE. 

Particular and General Eesidue. You should note the 
distinction between the gift of a particular and a 
general residue. The rule has been stated thus : " If 
the testator is disposing of a particular fund, and gives 
portions to others and the remainder to A. That is 
equivalent to a specific legacy to A., and if the prior 
gift lapse the particular residue does not take them." 
(Jarman on Wills, p. 612.) 

Thus, land in the parish of H. was devised to A., 
and the rest of the testator's land in that parish to B, 
A. died, and it was held that the land devised to him 
did not fall into the particular residue, but lapsed to 
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the heir-at-law. {Springett v. Jennings^ 6 Ch. 333.) 
But of course the words of the will may provide other- 
wise, and include the lapsed property in the particular 
residue. {De Trqffbrd v. Tempest^ 21 Beav. 564.) 

Definition of Besidue. ^^In general the residuary 
gift carries every lapsed legacy, and every legacy which 
on any ground fails to take effect." (Blight v. Hartnolly 
23 Ch. D. at p. 220, per Fry, J.) 

Will of Bealty formerly took Effect from its Date. A 
will of personalty takes effect from the testator's death, 
and the rule was so prior to the Wills Act, and 
therefore all lapsed 'legacies f aU into the residue ; but 
before the Wills Act, a will of real estate took effect 
from its date as if it had been a conveyance. 

The Wills Act, s. 24, assimilated the law of person- 
alty to realty in this respect, and, as a corollary I 
suppose, enacted sect. 25, under which all lapsed 
devises fall into the residuary devise. 

It i. imporf^t .0 ™M«lr thai a «sidw de™ 
of real estate is specific. (Lancefield v. Iggulden j* 10 
Ch. 136.) 



LAPSE, Etc. 

The law on the subject of lapse is of the greatest 
moment. Sect. 32 of the Wills Act, 1837, provides 
that a devise of an estate tail does not lapse if the 
devisee leave issue living at the testatoi^s death who 
would be inheritable under such entail. 

Then sect. 33 provides that real or personal estate 
given to issue of the testator does not lapse, provided the 

s. K 
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donee has issm living at the testator^s death, but passes to 
him as his otcn absolute property , as if he had survived 
the testator. Two cases on this question will explain 
the law clearly — Johnson v. Johnson (3 Hare, 157) and 
Be Henskr (19 Oh. D. 612) ; and see Re Scott ([1901] 
1 Q. B. 228). In the last-mentioned case, a father 
devised realty to his son, who predeceased the father, 
but left issue living at the father's death. The son left 
a will devising his residuary estate, and it was held 
that it carried the realty devised to him by his father. 
In other words, property passed under the will of a 
devisee who never lived to take possession. 

There are some other important questions as to lapse 
which the draftsman must never forget. The points I 
am going to allude to are frequently overlooked with 
disastrous results. 

First, remember that the section relating to lapse in 
gifts to the testator's issue only applies to individuals, 
and not to members of a class : e.g., a gift by A. to his 
son John, who leaves issue, does not lapse ; but a gift to 
all A.'s sons does lapse, since John only takes under a 
gift to a class. {Be Harvey, [1893] 1 Ch. 567.) To 
avoid this result, frame your will to include in a direct 
gift issue of deceased children. (Key & Elphin., 
Vol. II., p. 749.) 

Secondly, remember that a gift of residue in aliquot 
shares may cause a lapse if any of the tenants in 
<X)mmon predecease the testator, e.g*, a bequest of 
residue to A., B. and C. in equal shares. B. dies 
before the testator, his share is undisposed of and 
results to the testator's next of kin. {Sykes v. Sykes^ 
L. E. 3 Ch. 301.) 

But note that if a gift is made to A. and B. as joint 
tenants, and one of them predeceases the testator, then, 
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tinoe the gift creates a joint tenancy, there is no lapse^ 
but the survivor takes the whole. {Morley v. Bird^ 
tTudor's L. C. Con.) 

Double Portions to Children. The presumption is that 
a testator does not intend a double provision for his 
children, and the rule of ademption (or satisfaction) 
therefpre applies. {Ex parte Pye^ 2 Wh. & Tud. 
L. Cas.) An illustration of this rule is Be Lacon 
([1891] 2 Ch. 482, 0. A.). There the testator 
bequeathed twenty-one shares in his business to his 
sons equally. Subsequently he gave two of the twenty- 
one shares to one of the sons, and the presumption of a . 
double portion arose, under which the two shares would 
have been set off against the shares receivable under the 
will ; but the Court of Appeal came to the conclusion, 
upon the facts, that the usual presumption was rebutted, 
and that the testator intended that the son should take 
the two shares in addition to what he took under the 
will. 

Interest at 3 per cent, from the time of advancement 
of the portion will also be payable. {Be Lamberty 
Moore v. Middleton, [1897] 2 Ch. 169.) 

It is necessary, therefore, when taking instructions 
for a will, to make enquiries as to previous advancements 
to children, on marriage or otherwise. 



CONVEESION OF EESIDUE. 

I pass to the important topic of the usual trust for 
conversion of the testator's residuary estate, often 
referred to as " the rule in Howe v. Dartmouth " ; but 

k2 
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this is a little misleading, since the chief points settled 
in that case do not comprise all the present rules on 
the subject, although in Lord Eldon's judgment we 
find the genesis of later rules. 

I think the following is an approximate statement of 
the law. Unless there is a direction in the will to 
retain in speciCy then all property included in a residuary 
gift, whether of a wasting character or investments of & 
permanent nature, if unauthorised, and also reversionary 
interests, must be treated on the footing as if realised 
within the usual year allowed for administration and 
invested in 2f Consols, and property such as a testator's 
business must be dealt with on the footing that profits 
exceeding a fixed rate of interest (say 3 per cent.) must 
be regarded as capital. 

The notes to Howe v. Dartmouth (1 Wh. & Tud. 
L. C), and the cases of Brown v. Gellatly (2 Ch. 751) 
and MacdonaM v. Imne (8 Oh. D. 101) are the best 
authorities I can refer you to. 

Brown v. Oellatly is an especially useful decision* 
The testator left (1) his shipping business ; (2) invest- 
ments authorised by his will as proper investments; 
and (3) investments not so authorised. The Court 
held, that as the business had to be realised, a value 
must be placed on it as at the testator's death, and all 
the profits in excess of a fixed rate of interest must be 
treated as capital. As to the authorised investments, of 
course the tenant for life was entitled to the income 
without question ; but as to the unuuthorised investments, 
all the tenant for life was entitled to was the income 
receivable in case the investments had been realised 
within a year from the testator's death and invested in 
Consols, which is the primary investment sanctioned by 
law for trustees. 
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Tou will remember that the rule is subject to any. 
expression of intention that the property is to be 
enjoyed in speciey and decisions on this point are 
numerous. For example, it has been decided that a 
power to retain unauthorised investments does not in-^ 
dicate an intention of enjoyment in specie, and the 
general rule applies. {Ee Lynch Blosse, [1899] W. N. 

27(8).) .. . • . 

Another recent decision of importance is Wentworth 
y. Wentworth ([1900] A. C. 163), which shows that the 
pld rule of 4 per cent, interest has been modified, and 
it is presumed that the present rule of 3 per cent, will 
be generally adopted. 

You will observe from what has been said that, in 
the absence of any express provision, as in Re Rowlk^ 
[1900] 2 Oh. 107, if a testator leaves a business which 
is carried on bringing in profits, or if an unauthorised 
investment yield interest, in either case exceeding 
3 per cent., then if the trustees pay the tenant for 
life the whole income instead of the 3 per cent., they 
are liable for breach of trust. The way to avoid serious 
results of this kind is to insert such a clause as you will 
find in Key & Elphin. Vol. II., p. 736, which is care- 
fully framed to guard against many difficulties which 
may arise relating to rather an intricate branch of 
the law. 



MISCELLANEOUS, AND EXECUTION OP 

WILL. 

Clause as to Employment of Testator's Solicitor. It 

may be well to note that a direction of this kind im- 
poses no trust in favour of the solicitor, and the trustees 
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may decline to employ him. {Foster v. Ukky, 19 
Oh. D. 518.) 

. Appointment of Guardians. Beferenoe should he 
made to the important changes effected hy the Ghiar- 
dianship of Infants Act, 1886, under which it is possible 
for a mother in certain events to appoint a guardian of 
her infant children. 

Bevocation of Will. The section of the Wills Act as 
to revocation by marriage should be known, and also 
sect. 20, which provides that revocation can only be by 
(1) another will or codicil, (2) by writing executed 
like a will declaring an intention to revoke, or (3) by 
destruction with the intention of revoking. 

As regards the third branch {animus revocandi) you 
should read the interesting case of Cheese v. Lovejoy 
(L. E. 2 P. D. 251, C. A.), in which it was said : « AU 
the destroying in the world without intention will not 
revoke a will, nor all the intention in the world without 
destroying ; there must be the two.*' 

. Signing and Attestation of Will. I may remind you 
that the words " at the foot or end thereof," as regards 
^gnature by a testator, in sect. 9 of the "Wills Act, 1837, 
which led to much litigation, has now a clear enuncia* 
tion in 15 & 16 Vict. c. 24, s. 1. 

The provisions of the Wills Act, 1837, as to com- 
petency of the attesting witnesses are of extreme 
moment. I may remind you that if a solicitor's 
remuneration clause is inserted in a will, he must not be 
it witness ; if he is, the benefit intended for him is lost. 
{Ee Barber, 34 Ch. D. 77.) 
r With regard to the attestation of a will, it is neces- 
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sary to know by heart the usual form of the attestation 
clause, for you may be called upon to prepare a will for 
a testator in extremis without any precedent book to 
refer to. 

The words of the Act require (sect. 10) that the 
testator's signature shall be 'made " In the presence of 
two or more witnesses ^res^n^ at the same time^ and such 
witnesses shall attest and shall subscribe the will in the 
presence of the testator.'^ 

It will be seen that what the Act requires is signature 
by the testator in the presence of the witnesses, and that 
the witnesses must be present at the same time. It does 
not require that it should be in the presence of each other ^ 
notwithstanding that the attestation clause usually con*^ 
tains these words. (And see Theobald on Wills, p. 30.) 

The form might be as f oUows :— 

" Signed by the testator as his last will in the presence 
of us present at the same timCj who in his presence 
have hereunto subscribed our names as witnesses." 

It has been held, that under sect. 21 of the WilU 
Act, 1837, any " interlineation or other alteration " is 
sufficient if initialled opposite in the margin of the will 
by the testator and witnesses {Re Blemttj 5 P. D. 116), 
so that notice of the alteration in the attestation clause 
is unnecessary. 

It is hardly necessary to add that great care should 
always be exercised in the signing, and attestation of 
testamentary documents, for no small amount of litiga** 
tion has arisen with regard to this subject. 
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Lecture X. 

Appointments of Trustees and Releases ; 
Building Agreements and Grants. 



APPOINTMENTS OP TETJSTEES. 

Appointment, and Eetirement of Tmstees. A con- 
fiiderable portion of the law relating to trustees, which 
includes their appointment, is contained in the Trustee 
Act, 1893, which consolidates the previous statute law. 

Three sections refer to our present subject. Other 
sections relate to the powers of the Court in appointing 
trustees in cases of difficulty, and of making vesting 
orders of trust property. 

Sect. 10 provides for the appointment of trustees in 
place of those dying or retiring, and permits of an 
increase of the original number, and of the appoint- 
ment of separate trustees where there are separate 
trusts. 

The next section (sect. 11) allows the retirement of a 
trustee upon certain conditions if two trustees at least 
will thereupon be left. 

Vesting of Property in New Trustees. The following 
section (s. 12) provides for a simple declaration by the 
person appointing the new trustees in lieu of a formal 
transfer of the trust property, whereupon, if vested in 
the old trustees, it will vest in the new trustees without 
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the necessity of any afisuranee; thus following the 
analogy of a vesting order made by the Court. It is 
apprehended that if the appointor is a married woman, 
her legal estate passes without the necessity of the deed 
being acknowledged by her. (See sect. 50, definition 
of " conveyance," and compare sect. 32.) 

The Act excepts any legal estate in copyholds, for 
that would be an interference with the fines of the lord ; 
also mortgaged land, also stock and shares : the reasons 
of such exceptions being obvious. It should be noted 
that the Act would not enable property to be vested in 
new trustees which had passed whoUy out of the legal 
control of the old ones. (Hood and Challis, Conv. 
Acts.) 

Statutory Powers supplementary to Non-statutory 
Powers. With regard to the appointment of new 
trustees, it is useful to observe that the Act may be 
able to supplement powers contained in a document 
prior to the Act. For example, such power may makQ 
no provision to meet the case of a " trustee residing 
4ihroadP In that case the Act may be made to apply, 
provided the statutory power is strictly complied with 
as regards the persons exercising the power. (In re 
Walker and Hughes' Contract^ 24 Oh. D. 698.) 

Trustees must not retire to facilitate Breach of Trust. 
It is well to bear in mind that trustees cannot relinquish 
their duties in favour of new trustees if there is just 
cause for supposing that the change is being effected 
for purposes which will lead to loss of the trust 
estate. 

The followiQg is an extract from a judgment of 
Lord Westbury on this poiut. " Trustees denuding 

k6 
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themselves of trust funds, if they do so under cireuni* 
stances that warranted any reasonable belief of the 
insecurity of the trust funds in the hands of those to 
whom they committed them, should not be considered 
in this Court as having validly discharged themselves 
of the custody of the trust funds, or released themselves 
from responsibility." {Webster v. Le Hunty 4 L. T. 
723 ; and see Head v. GouU, [1898] 2 Oh. 250.) 

Any one actively participating in a breach of trust 
may become a trustee de son forty but there must be 
some exceptional circumstances to make a person a 
constructive trustee. 

The following dictum of Lord Selbome on this 
question is important. " Responsibility may, no doubt^ 
be extended in equity to others who are not properly 
trustees, if they are found either making themselves 
trustees de son tort, or actively participating in any 
fraudulent conduct of the trustee, to the injury of the 
cestuis que trust. But, on the other hand, strangers are 
not to be made constructive trustees merely because they 
act as the agents of trustees in transactions within their 
legal powers, even transactions of which a Court of 
Equity may disapprove, unless those agents receive 
and become chargeable with some part of the trust 
property, or unless they assist with knowledge of what 
they know to be a dishonest and fraudulent design on 
the part of the trustees." {Barnes v. Addy, L. E. 9 
Ch. 244.) 

Judicial Trustees Act, 1896. There is another im- 
portant Act which should be known. I refer to the 
Judicial Trustees Act, 1896, which is a somewhat mis-^ 
leading title, for albeit the chief object of this measure 
was to appoint trustees whose accounts should be 
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audited, similar to the system of judicial factors in 
Scotland, yet there ara other subjects dealt with by the 
Act, including relief to trustees who have committed 
innocent breaches of trust. 

But the Act bears on our present subject in that it 
is now possible for the Court to remove executors or 
trustees (and as to the former the power is a novel one) 
if in its discretion it is considered expedient, or to 
appoint trustees to act with the other executors or 
trustees. A useful case hereon is Re RatcUff ([18983 
2 Ch. 352) ; and see Douglas v. Bolam ([1900] 2 Ch. 
749, 0. A.), which decides that a non- judicial trustee 
may be appointed to succeed a judicial trustee. 



EELEASES TO TEUSTEES. 

In simple cases where a mere receipt and discharge 
would suffice, a trustee cannot strictly demand a release ; 
but in exceptional circumstances — ^for example, where, 
as not infrequently happens, all parties, including the 
life owner, have become entitled absolutely, and wish to 
put an end to the trust and divide the funds (see 
"Breaking Trusts," in Appendix, p. 261) — ^it is the 
trustees' right to demand it, and, generally speaking, 
in the view of the writer, it is not reasonable to deny 
it. {King v. Mullins^ 1 Drew. 308.) 

Sometimes a deed of release includes an indemnity to 
the trustees, but it would not appear that the trustees 
can insist upon it ; but the liability of a beneficiary if 
sui juris to indemnify his trustee is very wide. It is a 
personal obligation, and is not limited to the trust 
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property. {Hardoon v. Belilios, [1901] App. Cas. 
118.) 

In preparing releases, the chief thing to remember is 
to recite fully all material matters, especially any actual 
or possible breaches of trust. The law is strict on this 
point, and, however general the words of the release 
may be, they will be restrained to the matters indicated 
in the recitals; " There is no doubt," said Mr. Justice 
Bayley, in Payler v. HomersJmm (16 E. E. 516), " but 
a particular recital in a deed will restrain the general 
words." 

The most necessary requirement when a trustee is 
released, and the trust fund distributed, is to see that 
all death duties (for some of which the trustee may be 
personally liable) are satisfied, and the only prudent 
course is to obtain a letter from the Inland Revenue 
authorities that there is no outstanding claim, for the 
subject is so complicated that the practitioner should 
not risk advising that all duties have been duly 
satisfied. 

Breaking the Trusts of Settlement or Will. It may 
sometimes be of advantage, both to the trustees and 
beneficiaries, to terminate the trusts earlier than the 
trust instrument intended, and this we may call 
^'Breaking the trusts^^ an expression borrowed from 
the Finance Act, 1894. Such a position of things may 
occur under different circumstances, and, being a subject 
of practical importance, I have dealt with it at some 
length separately. (Appendix, p. 261.) 
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BiriLDING AGEEEMENTS. 

I have chosen this topic because of its every-day im- 
portance to practitioners in the western counties, and 
because information on the subject is not readily found. 

It is suggested that the form of building agreement 
in the Appendix (p. 239) should be perused in connec- 
tion with the following remarks. 

There are two clauses in this form which need ex- 
planation. One of them provides that all building 
materials when brought upon the ground shall vest in 
the grantor as his property. This clause was framed 
in accordance with Beeves v. Barlow (12 Q. B. D. 436, 
0. A.) having regard to the Bills of Sale Acts. I 
think it doubtful whether the owner of the land 
could legally sustain his claim if the builder became 
bankrupt, having regard to the order and disposition 
clause of the Bankruptcy Act, 1883, unless the custom 
to. give the ground landlord such rights could be proved, 
and so rebut the presumption of the builder's ownership. 

The other clause in the building agreement provides 
for the return to the building estate owner of the 
builder's part of the agreement when he is ready to 
receive his conveyance. This is inserted to ensure that 
the builder has not deposited the agreement with other 
persons as security, and is framed with regard to the 
circumstances in Union Bank v. Ken^ (39 Ch. D. 238, 
C. A.), mentioned in a previous Lecture, p. 127. 



BUILDING GRANTS. 

Bent-charge cominencing in fatoro. It may be useful 
to note that whilst the law will not permit ^^ desultory 
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limitations " as regards an existing rent-oharge (that is,, 
limitations which would allow a rent-charge to cease^ 
and then come into fresh existence in certain events)^ 
thus following by analogy the principle that a grant of 
corporeal hereditaments in futuro is void, yet the law 
will permit desultory limitations in the case of a rent- 
charge created de novo. Therefore a'rent-charge limited 
to commence twelve months hence will be good. 
(Ohallis E. P.) And so, it is apprehended, would be 
a rent-charge of 5/. 58. reducible to 5/. if paid within 
twenty-one days. 

Grants of Land in Mortgage. Sometimes incon- 
venience is experienced when a bmlding estate is in 
mortgage, in consequence of the necessity of the mort-< 
gagee (or possibly several mortgagees) living at a dis- 
tance having to execute each grant. 

To obviate this the mortgage deed may convey tho 
property to such uses as the mortgagor shall appoint ; 
and let each grant be by way of appointment. (See 
form in Appendix, p. 249.) The mortgage would also 
provide that each rent-charge shall be limited to the 
mortgagee as it is created, in substitution for the 
security of the land it represents. 

You will see from the form of grant referred to in 
the Appendix that provision is made as to the stamp 
duty. This scheme was suggested by a note in Vol. I. 
of Key and Elphinstone's Conveyancing. As the plan 
adopted means a saving of eight or nine shillings on 
every grant, it is of practical value. 

Two points of importance remain to be discussed, 
namely, (1) the proviso for defeasance, and (2) the 
usual bmlding covenants ; but there is a minor subject 
to be mentioned, namely, as to waste committed by the 
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grantee. In the form in the Appendix (p. 247) will he 
found a clause that the owner of the land will not com- 
mit waste. This is inserted hecause the rent-charger is 
not a mortgagee, and cannot prevent the owner remov- 
ing the buildings thereon, {Sandeman v. Rushton^ 66 
L. T. 180.) 

r 

Proviso for Defeasance to secure Eent-Charge. In 
GhaUis on Eeal Property is explained the distinction 
"between a " determinable limitation " and a " limitation 
upon condition^ -, 

In the former case, on the happening of the event 
named in the limitation, the estate !& ipso facto deter-' 
mined without any entry on the part of the person 
entitled to the possibility of reverter. 

In the latter case the happening of the event does not 
avoid the estate, but only makes it liable to be avoided 
by entry of the person entitled to the possibility of 
reverter. No estate of freehold can be made to cease 
without entry upon the breach of a condition. 

Now a proviso for defeasance to secure rent-charges 
Inay be framed as a determinable limitation to operate 
by way of shiftiug use in the event of non-payment of 
the rent, or breach of a covenant in the grant, and, in 
that case being a determinable limitation of a fee simple, 
it is clearly governed by the law of remoteness. 

Or the proviso may be framed as a limitation upon 
condition (that is, a condition subsequent), which pro- 
vides that, in default of payment, or in some other 
event, the grantor may enter and re-possess the land.: 
(Littleton, s. 325; Coke (19th ed.), 203 a, note (3).) 
This being a common law condition, it was the late Mr. 
Challis's opinion that the perpetuity rule did not apply j 
but in Re HolWs Hospital and Hague's Contract ([1899] 
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2 Ch. 640) Mr. Justice Byrne, after full consideration 
of the learned and able arguments of Mr. Challis 
expressed in his well-known work, held that common 
law conditions of this kind are governed by the law of 
perpetuity. 

A common law condition has this disadvantage : 
that the benefit of it cannot be reserved to a stranger, 
but only to the grantor and his heirs ; but the benefit 
of a " determinabk limitation " can be reserved to a 
stranger (that is, the assigns of the rent-charge) ; so that, 
apart from the perpetuity rule, the power of re-entry 
reserved to the assigns of the original grantor under a 
" limitation upmi condition " is of doubtful utility. I 
have therefore framed the power of defeasance in the 
form in the Appendix (p. 245) to take effect by way of 
shifting me (as to which see authority cited in Re Hollis) 
and within the prescribed limits of time. 

Whether Grantee's Covenants ran with Eent-Charge. 
I pass to the important question of the grantee's building 
covenants. It is the better opinion that covenants by the 
grantee with a grantor who conveys in consideration of 
a rent-charge do not run with the land. (See Haywood 
V. Brunswick Society (8 Q. B. D. 403), and dictum of 
Mr. Justice Farwell in Roger's v. Hosegood ([1900] 2 Ch. 
388), citing the editors of Smith's Leading Oases to the. 
same effect.) 

But if they do not run with the land, one does not 
see why the covenants should not run with the rent^ 
similarly to covenants relating to other incorporeal 
hereditaments ; and this is the view expressed in Vol. I. 
of Key & Elphinstone, p. 314. I anticipate that some 
day this point will be decided. 

It is needful to note that ff^r;wato^ covenants (that is, 
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to repair, insure, and so forth) are not enforceable by 
the owner of the rent-charge against an assignee of the 
land {Haywood v. Brunswick Society^ 8 Q. B. D. 403) ; 
but their insertion may prove of utility, as regards the 
proviso for defeasance, by allowing the defeasance to 
take effect on breaches of such covenants. This question 
is further touched on at p. 218. 

The security of covenants in the case of rent-charges 
being so precarious, Mr. Challis ingeniously suggested 
the grant of a long term followed by an enlargement 
into a fee simple, preserving the covenants under sect. 65 
of the Conveyancing Act, 1881 ; but the plan, which is 
stated to have been followed in some instances, appears 
to be too cumbersome. 

The editors of Key & Elphinstone (Vol. I., p. 294) 
suggest another way for making building covenants 
enforceable by reliance on sect. 62 of the Conveyancing 
Act, 1881 (which allows easements and other rights to 
be created by way of use) ; but the writer is unable to 
see the application of this section to the subject, and in 
the absence of any other scheme it is questionable 
whether the long-term system (say, 10,000 years), when 
the covenants wiU be secure, is not the better system of 
dealing with building estates. 

Statutory Powers for securing Eent-Charges. I may 
remind you of the provisions of sect. 44 of the Con- 
veyancing Act, 1881, for recovery of a rent-charge in 
arrear by distress, and so forth. The editors of Key & 
Elphinstone's Conveyancing (Vol. I., p. 640, note {a) ) 
question whether these powers should not be restricted 
to be exercised within the rule as to remoteness ; but, in 
the view of the writer, if the legislature had intended 
fiuch qualification it would have expressly so provided. 
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(See article on "Powers of Entry and Perpetuity/' 
L. Q. E., Vol. XVli., p. 32.) Ton should remember 
that the provisions of the Conveyancing Act, 1881, as 
to relief for forfeited leases apply to rent-charges. 

The law of perpetuities, and covenants relating to 
land, having arisen in relation to our present subject, 
affords a convenient opportunity for some general 
observations on both subjects, which will bring these 
Lectures to a conclusion ; the former being of funda- 
mental importance to every conveyancer, and the latter 
of special local importance. 
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PEEPETUITY OE EEMOTENESS. 

In order to bring the two concluding topics within 
<3ompass, some condensation will be necessary. My 
remarks on the perpetuity rule are founded on Challis 
on Eeal Property, and on a valuable article by Mr. 
Charles Sweet iu the "Law Quarterly Eeview/^ 
(L. Q. E., Vol. XT., p. 71.) 

The view of Mi\ Sweet, which one may suggest 
should be generally adopted, is, that there is not one 
perpetuity rule, but two distinct rules. The original 
rule, which existed centuries ago and affects contingent 
remainders, and the modem rule of perpetuity (or really 
gpemoteness), relating to executory interests, are both 
parts of the larger subjects to which they relate, all of 
which are dealt with by Mr. Challis ; but I use these 
two terms, contingent remainders and executory inte- 
rests, generally to simplify my remarks. 

Eules as to Contingent Eemainders and Executory 
Interests are Independent. You may now take it as 
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settled law that these two rules are independent, and 
that the original role as regards its particular subjectr 
matter {i.e., contingent remainders) has not been super- 
seded by the modem rule relating to its subject. This 
is the result of the ruling of the Court of Appeal in 
Whitby V. Mitchell (44 Ch. D. 85), and*the subsequent 
decision by Mr. Justice Kay in Re Frost (43 Ch. D. 
246) is not to be taken as good law. 

But before we state the original rule concerning con-; 
tingent remaiuders, or the modern rule relating to 
executory interests, we must discriminate between a 
contingent remainder and an executory interest, which 
is occasionally no easy matter. 

Difference between Contingent Eemainders and Exe- 
cutory Interests. Mr. Challis's statement on this 
subject is as follows : — 

" (1) Every limitation which creates in favour of a 
specified person a possibility of the vesting of an estate 
in him at a future time, which is valid by the rules of 
the common law, gives rise to a contingent remainder ; 
and (2) Every such limitation which is valid in a will, 
or in a conveyance to uses, but would not be valid as a 
limitation under the rules of the common law, gives 
rise to an executory interest." 

When Mr. Challis speaks of limitations which cannot 
take effect under the rules of the common law, he is 
referring to such essential rules as (1) that there cannot 
by the common law be a limitation of a fee upon a fee—* 
in other words, there cannot be two fees in the same 
land; and (2) that there cannot be a limitation of a 
freehold in futuro: both of which things are possible by 
means of uses or under wills. 

But there are two points to note in connection with 
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this subject. One is that contingent remainders, as 
well as executory interests, may be created by the 
machinery of uses, as in marriage settlements or under 
wills; also that ^^ common law rules" means rules 
opposed to the statute law — ^that is, the Statute of Uses, 
and the Wills A«t, 1837, — for at common law, except by 
local custom, hereditaments are not devisable, and our 
right to-day to devise is conferred specially by one 
section of the Wills Act. 

But in ascertaining whether a limitation creates a 
contingent remainder or an executory interest, the rule 
is that no limitation shall be construed as an executory 
limitation, which would be good in its inception as a 
remainder. (Challis R. P.) 

Mr. Joshua Williams's witticism on this point will 
help you to remember the rule. "The law, in fact, 
seems to have treated contingent remainders as fair 
sport for lawyers. To destroy them at once would have 
been like shooting a fox. No; they were allowed 
proper law, after which they might properly be de- 
stroyed." (Williams on Settlements, p. 210.) 

If you study the cases of Festing v. Allen (12 M. & 
W. 279), Lechmere v. Lloyd (18 Ch. D. 524), and 
SopkinsY. Hopkins J a case fully stated and explained in 
Williams on Settlements, you will, I think, leaxn to 
appreciate the difference between contingent remainders 
and executory interests. 

We can now proceed to a statement of the perpetuity 
rule as to contingent remainders, and I take the defini-* 
tion of Mr. Joshua Williams ; but Mr. Challis's is more 
elaborate. 

Perpetuity Bule as to Contingent Bemainders. ^' An 
estate cannot be given to an unborn person for life 
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followed by an estate to any cliild of such unborn 
person." (Williams E. P.) 

Tou wiU- note that uncertainty of birth importa a 
contingency. 

Bule of Bemoteness as to Executory Interests. The 
rule as to executory interests is stated by Mr. Challis 
with his usual learning and lucidity. Briefly stated, 
it is that the period taken must be lives in being and 
twenty-one years after the last life, allowing for gesta- 
tion, both at the beginning and end of the time (see 
Challis' R. P.), and note that any number of lives may 
be taken, which lives may have no connection with the 
property {Cadell v. Palmer, Tudor's L. C. Con.), but 
such lives must be ascertainable ; thus a time prescribed, 
" Until the period of twenty-one years from the death 
of the last survivor of all persons who shall be living at 
my death," has been held to be void for uncertainty. 
{Re Moore, Prior v. Mooi^e, [1901] 1 Ch. 936.) 

It is necessary to remember that the period of remote- 
ness is reckoned from the date of the testator's death if 
a will, or date of the deed, and this may be of great 
importance when a special power is exercised. {Slark 
V. Bakt/ns, 10 Ch. 35.) 

With regard to gifts to classes, in the case of 
executory interests you should know the decision of the 
House of Lords in Pearks v. Moseley (5 App. Cas. 714), 
which shows that unless all the members of the class can 
take under this rule the intention would be frustrated 
if only some are able to take, and so the whole gift is 
void ; and you can compare this with the law relating 
to contingent remainders, as to which devises to a class 
will, if possible, be so construed that whilst some of the 
class will be allowed to take, others of the class will not 
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take by reason of the fact that the gift to them ia a 
contingent remainder with no legal estate to support it. 
(But see the Contingent Eemainders Act, 1877.) 

To what Property Bnle of Bemoteness applies. The 
;nile of remoteness, in addition to executory interests, 
{t,e., executoiy devises, springing, and shifting uses 
and trusts executed, or executory) applies — 

1. To what Mr. ChaUis calls " nondescript equities " 

conferring a proprietaoy interest in land : e.g., a 
power of pre-emption. {Londofi and South" 
Western Railway Company v. Qomm, 20 Ch. D. 
562, C. A. ; Manchester Ship Canal Co. v. Man" 
Chester Racecourse Co.<, [1901] 2 Ch. 37, since 
affirmed.) 

2. To equitable contingent remainders. {Abhiss v» 

Burney, 17 Ch. D. 211.) 

3. To legal contingent remainders taking effect under 

the Contingent Eemainders Act, 1877, which 
puts contingent remainders and executory 
interests on the same footing if arising under an 
instrument executed after 2nd August, 1877. 

4. To common law conditions of defeasance {Hollish 

Hospital V. Hague's Contract, [1899] 2 Ch. 640), 
discussed earlier in this lecture at p. 207. 
The exceptions from the rule of remoteness — namely, 
conditions in defeasance of a term of years, covenants 
for renewal of leases and negative covenants — and other 
learning compendiously and clearly elucidated should 
be sought in the pages of Mr. ChaUis (and see the 
article by Mr. Sweet already mentioned, especially 
pp. 75, 76). 

• 

Nature of Distinction between Perpetuity Bule as to 
Contingent Eemainders and Bemoteness as to Executory 
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Interests. The essential difference between the original 
rule of perpetuity, which relates to contingent re- 
mainders, and the modern rule of perpetuity (or, strictly, 
remoteness), which applies to executory interests, lies in 
this: The object of the rule as to contingent re- 
mainders was to prevent restriction on the alienation of 
land : a succession of life interests to unborn children is 
obviously so. Such succession creates an unbarrable 
entail. (See Mr. Sweet's article.) 

Therefore the rule as to contingent remainders has 
reference to the power of alienation^ but the rule as to 
executory interests has reference to the period of 
vesting. 

Mr. Sweet's illustration of the difference between the 
two rules will explain better. " Suppose a limitation of 
land to A. (a bachelor) for life, with remainder to his 
eldest son who attains twenty-five. Such a contingent 
remainder is good, because it does not offend against 
the original rule : ix.y as to contingent remainders. It 
can only take effect if A. has a son who attains twenty- 
five before A.'s death. But such a remainder, if created 
by executory bequest or devise, would be invalidated by 
the modem rule {i.e., as to executory interests) because 
it might not vest within the period allowed by the rule." 
And compare Re Hancock^ Watson v, Watson^ (1901) 
1 Ch., per Rigby, L. J., at p. 494. 

Following our present subject is the law relating to 
restrictions on accumulation of income. 

Bestrictions on AccamiLlation of Income. ^^ Indepen- 
dently of statute," writes Mr. Challis, " the law per- 
mitted a settlor to direct accumulation to be made 
during the whole of the period for which he was per- 
mitted to suspend the vesting of an executory interest.'* 
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The abuse of this liberty led to the well-known 
Thellusson Act (39 & 40 Geo. III. o. 98), under which 
four alternative periods are allowed, and it is material 
to observe that only one of ciuoh periods can be selected 
(" whichever will fit the case," Re Erringtony 76 L. T. 
616) ; but exceptions from the statute are allowed for 
payment of debts of the settlor, or raising portions 
for his children. 

It is necessary to remember that only accumulations 
beyond the period allowed are void, accumulations 
during the permissible period being good {Griffiths v. 
VerCy Tudor's L. 0. Con.) ; but the void accumulations 
do not form part of the residue of a testator's estate, 
but go to the next of kin. {In Re Travis^ Frost v. 
Greatorex, [1900] 2 Oh. 541, 0. A.) 

The Thellusson Act applies to both real and personal 
estate, and the Accumulations Act, 1892, prevents 
accumulations for the purchase of landy except as 
therein provided. 



COVENANTS IN BUILDING GEANTS AND 

LEASES. 

The law on this subject is gradually becoming settled, 
but is intricate, and questions which arise are not always 
easy of solution. My remarks will be based mainly 
upon the important judgments of Lord Justice Collins 
and Mr. Justice Farwell in the recent decision of 
Rogers v. Hosegood ([1900] 2 Oh. 388). I include 
covenants in leases as being almost inseparable from 
the present subject. 
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Covenants axe annexed to the Land. The acourate 
expression appears to be that covenants of the kind 
about to be discussed are " annexed to or inhere " in the 
land, and pass with it in much the same way as title 
deeds. (Per Farwell, J., in Rogers v. Sosegood, [1900] 
2 Ch. 388.) 

But it must be borne in mind that the law will not 
permit land to be saddled with obligations of every 
kind at the caprice of those who wish to impose them. 
" Great detriment would arise, and much confusion of 
rights, if parties were allowed to invent new modes of 
holding, and enjoying property, and to impress upon 
their lands and tenements a peculiar character which 
should follow them into all hands, however remote.'^ 
{K^>pell V. Bailey, 39 E. E. 264.) 

Eequisite Characteristics of Covenants annexed to the 
Land. Covenants annexed to land must have the 
following characteristics : — 

(1) They must be made with a covenantee who has an 

interest in the land to which they refer, 

(2) They must concern or touch the land. With regard 

to the rule that the covenantee must, at the 

time the covenant is entered into, have an 

interest in the land to which the benefit of the 

covenant relates, it may be observed that the 

like rule does not apply to a covenantoi'y as to- 

whom there need not be any land to which 

his covenant is to be annexed. 

For example, a vendor may enter into covenants for 

title who has no further interest in the land, and m 

that case, since the benefit of covenants for title is 

attached to the land of the covenantee, any future 

owner can sue the covenantor for breaches of such 

s. L 
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covenants ; and I apprehend that a personal covenant 
entered into by customers with an owner of a baker's 
shop (to the intent that the covenant shall be annexed 
to the land of the covenantee) that the covenantors 
win not buv bread made elsewhere than in that 
particular shop, would give the covenantee and his 
assigns a right to damages if the covenauit is broken. 

The second characteristic mentioned was that the 
covenant must "concern, or touch the land"; if it 
does not, then it is a personal, or collateral covenant. 
(Spencer^s Case, 1 Sm. L. C, p. 53.) 

As an example of a covenant totiching the land, we 
may instance Clegg v. Sands (44 Ch. D. 603, C. A.), 
where the lessee covenanted not to sell beer on the 
premises, except that purchased of the lessors, which 
clearly concerned the land to which the covenant was 
annexed ; and as an instance of a collateral covenant j we 
may take the case of Thomas v. Hay ward (L. B>. 4 Ex. 
311), where the lessor covenanted with the lessee not to 
carry on a publican's business within half a mile of the 
demised premises. Here clearly the burden of the 
covenant did not touch or concern the land demised, 
but was collateral only. 

Covenants relating to Bent-Charges do not nm with 
the Land. It is now clearly settled that covenants 
entered into by the owner of the land, out of which a 
rent-charge is granted in favour of the rent-charger, 
for example, a covenant to keep the premises in repair, 
do not run with the land, and are not therefore enforce- 
able against an assignee of it. {Haywood v. The Brum-' 
wick Building Societyy 8 Q. B. D. 403.) 

But since a covenant can clearly be annexed to an 
incorporeal hereditament {Hooper v. Clark^ L. B. 2 
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Q. B, 200 ; Martyn v. Williams, 1 H. & N. 817), there 
does not appear to be any good reason why the 
ooveneuits should not run with the re^it (see Key & 
Elph., Vol. I., p. 314), but I aasume that under a rule 
which will be referred to later on, only negative 
oovenants restricting the user of the premises could be 
enforced. 

Covenants annexed to Land run with it at Law, or 
take effect under Bule in Tulk v. Moxhay. A well- 
known definition of a covenauit running with the land 
defines it as arising " whenever the liability to 
perform it, or the right to take advantage of it, passes 
to the assignee of the land." (Sm. L. C, p. 58.) 

The obligation of a covenant running with the land 
is express and contractual, and must comply with the 
rules of the common law, whereas a covenant taking 
effect under the equity rule of Tulk v. Moxhay (2 Phill. 
774) may be implied by the circumstances of the case. 

The common law doctrines, which are, of course, of 
much earlier origin, arose in relation to covenants 
between lessor and lessee, the locus classicua of which is 
Spencer* 8 Case (1 Sm. Xi. C, p. 52). 

The equity rule is based on broader principles and 
holds that if an owner acquired the land with knowledge 
of a covenant annexed to it, he is legally bound by its 
existence, so far as it is enforceable. {Tulk v. Moxhay, 
2 PhiU. 774.) 

Whether Covenants enforceable at Common Law, or 
Equity, depends on Intention. With regard to the com- 
mon law rule as to covenants which run with the land, 
'' It is in each case a question of intention to be deter- 
mined by the Court on the construction of the particular 

l2 
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document, and with due regard to the nature of the^ 
covenant, and the surrounding circumstances." (Far- 
well, J., in Sogers v. Hosegood, [1900] 2 Ch. 388.) 

As an illustration of a clear intention that the burden, 
of a covenant running with the land at common law 
restricting user of it should be annexed in favour of 
adjoining owners, see Rogers v. Hosegood^ supra. 

On the other hand, in Renals v. Cowlishaw (9 Ch. D. 
125; 11 Ch. D. 866, C. A.), a purchaser coveneuited 
with the vendors, their heirs and assigns (who were 
owners of a larger estate), not to build on the leuid 
sold. The plainttfiE acquired the remainder of the 
estate, but the benefit of the restrictive covenant was 
not referred to in his conveyance. 

Here, there was no clear intention that the covenant 
was to be annexed to and in favour of the owner of 
every part of the original land of the covenantees, and 
it was held that the covenant could not be enforced in 
favour of such owner in the absence of any assignment 
of the benefit of the covenant from the original 
covenantees. 

In other words, as this case is pithily expressed by 
Mr. Justice Farwell in Rogers v. Hosegood {supra) ^ on 
the true construction of the deed the word " assigns " 
meant assigns of the covenant {Le.y only such assignees 
of the original land as the original covenantee thought 
proper should take the benefit of the covenant). 

But if , as I have already observed, the intention of 
the covenant be to annex it to the land of the cove- 
nantee and every part thereof, then the covenant will 
clearly be enforceable. 

" When the benefit has been once clearly annexed to 
one piece of land it passes by assignment of that land^ 
and may be said to run with it in contemplation of equitff 
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4t8 at law without proof of special bargain, or represen- 
tation on the assignment of it . . . because the 
purchaser has bought something that inhered in or was 
annexed to the land." (Per Collins, L. J., in Rogers v. 
Hosegood^ supra,) I may, perhaps, make my meaning 
dearer by illustration. 

Suppose an owner sells part of his land and takes a 
restrictive covenant from the purchaser, and then sells 
the rest of his estate to different persons in whose con- 
veyances no reference to the benefit of the covenant is 
made. In that case the subsequent purchasers cannot 
enforce it. {Senals v. Cowlishaw, supra,) 

But suppose an adjoining owner enters into a restric- 
tive covenant in favour of another adjoining owner, 
and that the deeds show by a plan, or otherwise, that 
the covenantee is laying out his land as a building site. 
In that case the inference would be, I surmise, that the 
covenant was intended to be annexed to every part of 
the covenantee's land, and therefore that every owner 
can enforce it. 

At law the question is one of intention, as we have 
6een, and in equity also the matter is one of intention, 
whether being an informal covenant at law equity 
carries out the intention, or whether from the existence 
of a building scheme, statements at auction, or the like 
circumstance^, an intention that such covenant should 
be annexed is inferred. The general principles of the 
equity rule have been already stated. 

It may be added that a covenantor is, under Tulk v. 
Moxhap, in the same position as if a party to a contract. 
<Per Fiy, J., in Richards v. Revett, 7 Ch. D. 224.) 

In Keates v. Lyon (4 Ch. App, 218) will be found 
reference to the cases which have followed Tulk v. 
Moxhay in the application of the equity principle, 
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and Mr. Justice Wills* valuable judgment in Nottingham 
Brick Company v. Butler (15 Q. B. D. 261 ; (0. A.) 16 
Q. B. D. 778) summarises the law under which an 
inference may be drawn under the equity rule of an 
intention that the covenants are intended to be annexed, 
and maybe stated as follows in words adapted from the 
judgment. 

First, the general rule : — 

" When the same vendor, selling to several persona 
plots of land part of a large property, exacts from each 
of them covenants imposing restrictions on the use of 
the plots sold, without putting himself under any cor- 
responding obligation, it is a question of fact whether 
the restrictions are merely matters of agreement between 
the vendor himself and his vendees, imposed for his own 
benefit and protection, or are meant by him, and imder- 
fitood by the buyer, to be for the common advantage of 
the several purchasers." 

(a.) If the restrictive covenants are simply for the 
benefit of the vendor, purchasers of other plots of land 
from the vendor cannot claim to take advantage of 
them. E.g., in Everett v. Remington ([1892] 3 Ch. 
148), there was a covenant that the premises should 
not be used for certain purposes " without the consent 
of 0. D. (the ground landlord), his heirs or assigns," 
and it was held that these words rebutted any presump- 
tion that the covenant was intended to benefit every 
subsequent purchaser, and implied that they were 
intended for the benefit of the ground landlord only. 

(b.) If the restrictive covenants are meant for the 
common advantage of a set of purchasers, such pur- 
chasers and their assigns may enforce them inter se for 
their own benefit. (See Nalder 8f Collye^^^s Brewery 
Company v. Harman, 83 L. T. 257, 0. A.) 
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(o.) When the purchasers from the oommon vendor 
have not known of the existence of the covenants, that 
is a strong if not conclusive circumstance to show that 
there was no intention that they should enure for their 
benefit. 

(d.) It is in all cases a question of intention at the 
time when the land was cut up in lots to be gathered 
from the circumstances. 

One circumstance which has always been held to be 
cogent evidence of an intention that the covenant shall 
be for the common benefit of the purchasers, is that the 
several lots have been laid out for sale as building lots, 
or, as it has been sometimes said, ^' there has been a 
building scheme.^* (See Birmingham District Land Co. v. 
Allday ([1893] 1 Ch. 342), and as an example of where 
there was no fixed building scheme see Tucker v. VowUs 
([1893] 1 Ch. 195).) 

(e.) Where land is put up to auction in lots, and two 
or more persons purchase according to conditions of 
sale containing restrictions as to user of the property, 
it is very difficult to resist the inference that they 
were intended for the common benefit of such pur- 
chasers, especially when the vendor offers the whole of 
his property, for if he retains none how can the 
covenants be for his benefit ? 

Broader Principles of Equity have prevailed over 
Common Law. The rules of equity on this subject are 
broader than the common law ; thus, in Wilson v. Hart 
(L. E. 1 Oh. 463) a covenant against user as a beer- 
shop was ineffective as a covenant running with the 
land, but was held binding under the equity rule of 
Tulk V. Moxhay^ and the equity rule has so prevailed 
over the narrowness of the common law doctrine of 
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covenants running with the land (compare Judic. Act, 
1873, s. 25, sub-s. (11)) that the distinction has prac- 
tically become unimportant. 

"In equity just as at law the first point to be 
determined is whether the covenant or contract, in its 
inception, binds the land. [See hereon Muller v. 
Traffordy [1901] 1 Ch. 61.] If it does it is then 
capable of passing with the land to subsequent as- 
signees. If it does not it is incapable of passing by 
mere assignment of the land. The benefit may be 
annexed to one plot, and the burden to the other, and 
when this has once been clearly done the benefit and 
the burden pass to the respective assignees subject, in 
the case of the burden, to proof that the legal estate, if 
acquired, has been acquired with notice of the covenant." 
(Per Collins, L. J., in Rogers v. Hosegood^ supra,) 

Further instances may be given of the wider scope 
of the rules of equity. The common law rule was 
that to make a covenant run with the land there must 
be privity of estate between the contracting parties, 
therefore, if a covenant were entered into by a mort- 
gagor, he not having the legal estate, a court of law 
would not take notice of it but a court of equity would. 
{Wehb V. Russell, 1 E. E. 725.) 

" That a court of equity would not regard such an 
objection as defeating the intention of the parties to 
the covenant is clear, and therefore, when the covenant 
was clearly made for the benefit of certain land with a 
person who, in contemplation of such Court, was the 
true owner of it, it would be regarded as annexed to 
and running with that land, just as it would at law but 
for the technical difficulty." (Per Collins, L. J., in 
Rogers v. Hosegood, supra, where covenants were en- 
forced although made with the mortgagors only.) 
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I doubt also whether the technical objeotion that 
<30venants will not run with the land, where the cove- 
nantee takes no estate therein by reason of an exercise 
by him of an overriding power of appointment to uses 
{Roach V. Wadhaniy 6 East, 289, discussed in Sm. L. 0. 
p. 74), would now prevail if the rules of equity axe 
applied, and the omission of the word ^^ assigns^' will 
not prevent a covenant from being annexed if the 
intention is clear. {White v. The Southend Hotel Co.j- 
Ltd., [1897] 1 Ch. 767, C. A.) 

Moreover, it has been held in equity that " assigm " 
includes a lessee for years, who can therefore enforce a 
xestriotive covenant. {Taite v. Gosling , 11 Ch. D. 273.) 

Covenants not binding on Purchaser for Value without 
^Notice. Lord Justice Collins, you will observe in a 
passage quoted above, excepts covenants from being 
annexed to the land and binding on a purchaser for 
value of the legal estate if he acquired it without notice 
sof such covenants. 

I can give you no express decision on this point, but 
He rule is stated to be so in works of authority (Pollock 
on Contracts, p. 226, for example). But I may point 
out that it would be difficult for a purchaser to escape 
being fixed with constructive notice of covenants, when 
the land forms part of a building estate, and moreover, 
there is the important rule that a lessee has notice of 
his lessor's title. {Patman v. Harkndy 17 Ch. D. 353.) 
Oonsequently, a defence of this kind will probably be 
limited to covenants in old deeds, the existence of which, 
3)erhaps, has in course of time been forgotten by omis- 
fiion to refer to them in dealing with the title. 

Only Negative Covenants can be annexed (except 
letween Lessor and Lessee. Covenants running with 

l5 
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the land or taMng effect under the rule in Tu^ v. 
Moxhat/f if of an affirmative character {e.g.^ to repair),, 
cannot be annexed except as between lessor and lessee^ 
whilst negative covenants {e.g.y not to carry on a school) 
can be annexed. {Austerberry v. Corporation of Oldhamy. 
29 Ch. D. 750, 0. A.) 

I am unable to give you from tiie reports the reason 
why this distinction exists, but I imagine that a& 
affirmative covenants partake of the nature of personal 
or collateral covenants they prevent the free alienation 
of land, and are therefore contrary to public policy by 
tending to fetter the ownership of the land. 

Covenants as between Lessor and Lessee. The common 
law doctrines as to .what covenants are annexed to land 
as between lessor and lessee are dealt with in Spencer* $ 
Case (Smith's L. C.,p. 52). 

It was there held (1st resolution) that a covenant 
relating to a " thing in esse parcel of the demise^^ boimd 
the assigns of the lessee, although not named, but not 
if relating to a thing not in esse. But (2nd resolution) 
assigns if named would be bound although the thing was 
not in esse. 

Therefore a covenant to repair the premises bound an 
assign, but a covenant to build a wall (a thing not in 
esse) and repair it was not binding unless assigns were 
named. 

The reason of the distinction between a covenant 
binding, where the subject-matter was not an existing 
thing, and the assignee was named ; and not binding if 
not named, is not apparent and is irrational. (See 
discussion in Smith's L. C, p. 66.) 

Season of Affirmative Covenants binding between 
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Lessor and Lessee. The fact that affirmatiye coTenants 
are not binding unless between lessor and lessee has 
been referred to. It is obvious that it would be ex- 
tremely inconvenient if affirmative covenants, such as a 
covenant to repair, to insure, and the like, could not be 
enforced against assignees of leases, whether the term 
be nine years or 999 years. 

The following is an extract from Keppfill v. Bailey 
(39 E. E. 283) on this point: "The difference is 
obviously very great between such a case as this and 
the. case of covenants in a lease, wheteby the demised 
premises are affected with certain rights in favour of the 
lessor. The lessor or his assignees continue in the 
reversion whilst the term lasts. The estate is not out of 
them, though the possession is in the lessee or his 
assigns. It is not at all inconsistent with the nature of 
property that certain things should be reserved to the 
reversioner all the while the term continues." (Per 
Lord Brougham.) 

Assuming, then, that affirmative covenants relate to 
the land demised, and in other respects satisfy the legal 
requirements of covenants inhering in the land, they 
can, as between lessor and lessee, be enforced. 

Hence arises this result— that, whilst an affirmative 
covenant {e,g.^ to repair) is binding on the assignee of 
the lease, the owner of a rent-charge cannot sue an 
assignee on such covenant (even assurtung covenants 
can run with a rent-charge). But the rent-charger is 
not entirely remediless, for he can sue in debt the free- 
holder of the land, if in occupation {Re Herbage Renty 
Greemcich, Charity Commissioners v. Greeny [1896] 2 Ch. 
811) ; and can sue any owner oipart of the land for the 
whole rent-charge. {Christie v. Barker y 63 L» J. Q. B. 
537, C. A.) 
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It is, therefore, obvious that the owner of a freehold 
ground rent, where property is leased for, say, 10,000 
years, has better security for his rent, being able to sue 
on the affirmative covenants in the lease to repair, and 
60 forth, than the owner of a rent-charge; and the 
question arises, whether the long lease system, say for 
10,000 years, as distinguished from the system of leases 
for 99 years, is not the better one to adopt. 

When Covenants may cease to be Enforceable. It is 
useful to remember that a covenant may cease to be 
enforceable if the character of the neighbourhood has 
been so altered as to make it unjust to enforce it {Duke 
of Bedford v. Trustees of the British Mt^seum, 39 E. R. 
286) ; so enforcement of a covenant against user as 
licensed premises was refused in two reported cases 
after the premises had been used for the sale of in- 
toxicants for twenty-four and thirty years respectively ; 
also where the person who sought to enforce it had 
precluded himself from having his right enforced by 
acquiescence in its continued breach. (Sayers v. Colliery 
28 Oh. D. 103, 0. A.) 
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ABSTEACT of the TITLE of Mr. Alfred Green ^ to 
No. 9, Sheridan Street, Bath. 

Tabular Statement.' paqb on 

ABSTBAOT. 

1850, 1 Jan. Conveyance to William Brown 1 

1870, 1 Feb. Said W. Brown died intestate, leaving (1) Emilj 

Thomas, (2) Mary Thomas, and (3) Jane Thomas his 
oo-heiresses «... 3 

As to one -third share of Mary Thomas — 
1885, 1 May. Said M. Thomas adjudicated bankrupt, and Charles 

Morley appointed trustee 3 

As to all three shares — 
1885, 3 Sept. Statutory declaration as to heirship of said W. Brown 4 

1885, 29 Sept. Conveyance of all three shares to (ieorge Green 6 

1885, 30 Sept. Mortgage by Gr. Green to B. Grant 8 

1897, 30 Nov. Death of said G. Green, and devise under his will to 

sons Alfred and Edward, in trust for sale 8 

1899, 2 Feb. Conveyance by trustees of said will (mortgagee oon- 

ourring) to said Alfred Green 9 



1850, 1 Jan. INDENTUEE between John Williamson of 5 Oxford 
[Stamp £6. Street in City of Bristol Hosier of first part' 
SfoUowerskl] William Brown of 4 Stanhope Street in Oity of Bath 
Printer of second part and 

Andrew Armstrong of said Oity of Bath gentleman 
of third part 

Becitinq that by Indentures of Lease and Belease 
dated Ist and 2nd July 1840 and made between 
James Black of one part and said J. Williamson 
of other part for the consideration therein men- 

* The heading should ahotv the vendor* a name {seep, 33). 

' As to the utility of a tabular statement ^ seep, 3i» 

' As to fresh line for parties of each separate party seep, Zl, 
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tioned the hereditaments granted by abstracting 
Indenture were conyeyed unto and to the use of 
said J. 'Williamson his heirs and assigns for ever 

And BEGixma agreement for sale by said 
J. Williamson to said W. Brown for £500 

It was witnessed that in consideration of £500 paid 
by said W. Brown to said J. Williamson (receipt &c.) 
said J. Williamson granted and confirmed unto said 
W. Brown and his heirs 

All that messuage or tenement situate 
lying and being in Sheridan Street in 
City of Bath bounded on one side thereof 
by the messuage or dwelling-house of 
one Joseph Grace and on the other side 
thereof by a certain messuage or dwell- 
ing-house and hereditaments belonging 
to Charles Thorn 
Together with all easements &c. 
And all the estate &c. 

To HOLD the premises unto said W. Brown and 
his heirs 

To STJCH USES as said W. Brown from time 
to time by any deed or instrument in writing 
with or without power of revocation and 
new appointment to be by him sealed and 
delivered in the presence of and to be 
attested by two or more credible witnesses 
should limit or appoint and in default of 
such appointment 

To THE USE of said W. Brown and his assigns 
for his life with a limitation after the deter- 
mination of that estate by any means in the 
lifetime of said W. Brown 

To THE USE of said A. Armstrong and his 
heirs during the life of and in trust for said 
W. Brown and his assigns 

Bemainder 
To THE USB of said W. Brown his heirs and 
assigns for ever 

Covenants by said J. Williamson that he was seised 

in fee 

for good right to convey 

for quiet enjoyment 
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for freedom from incumbrances, and 

for further assurance 

Executed by all parties and attested 
Beceipt for £500 endorsed signed and 
witnessed 

1870, 1 Feb. Said W. Brown died intestate and without haying- 
been married leaving his three co-heiresses Emily 
Thomas Mary Thomas and Jane Thomas entitled to 
abstracted hereditaments as appears by the Pedigree 
Table and abstracted Statutory Declaration herein- 
after referred to 

X870, 5 April. Letters of administration of the personal estate of said 
W. Brown granted by Bath District Registry of Court 
of Probate 

As to one-third share of said Mary Thomas, 

1886, 1 May. OEDER of County Court of Somersetshire holden at 
Bath 

No. 1 of 1885 

Se Mary Thomoi 

Pursuant to a petition dated 1st January 
1885 on which a receiving order was 
made on 9th February 1885 and on the 
application of the Official Receiver 

It was osdebed that the debtor be and said debtor 
was thereby adjudged bankrupt 

Seal of the Court affixed 

1886, 1 Aug. CERTIFICATE of Board of Trade that Chas. Morley 
Official Receiver had been duly appointed and ap- 
proved as trustee of the property of said M. Thomas 
who was adjudged bankrupt on 1st May 1885 

As to all the said three shares — 
Samuel Brown m. Sarah Jones 



(1) I (8) (3) 

Sarah Brovn m. Ed. Thomas William Brown John Brown 

(1 Dec. 1856) ««. _ p«»«i.«.a»^ t- « Oct. 1840 

CThe PurChaBer) ^ nnmanied 

16 July 1866 



h. 6 Sept. 1838 
d. 1 May 1869 



Emily Thomas m. 8. Simpson Mary Thomas Jane Thomas 

(1 Feb. 1679) 
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1886, 3 SeptSTATUTOETDECLAEATIONofElizabethThomas 
rstamp2« 6rf 1 ^^ ^ Beaufort Street in City of Bath widow as follows 

1. I am the widow of Alexander Thomas a brother 

of Ed. Thomas who married Sarah Brown a 
sister of the late William Brown 

2. For many years both before and after my marriage 

I was intimately acquainted with the said 
W. Brown and the members of his family 

3. The said W. Brown was the son of Samuel Brown 

who was only once married namely to Sarah 
Jones on 1st August 1837 at the parish church 
of St. Giles in City of Bath and a certificate of 
such marriage is hereunto annexed marked ''A" 

4. The said Samuel Brown had three children only 

namely (1) Sarah Brown bom 5th September 
1838 (2) said W. Brown born 1st October 1839 
and (3) John Brown bom 2nd October 1840 All 
the said children were bom at Bath aforesaid 
and certificates of their births are hereunto 
annexed marked '' B " " C " and " D " 

5. The said John Brown died 15th July 1865 at Bath 

aforesaid and a certificate of his death is hereunto 
annexed marked * * F " I have always understood 
that he was never married 

6. The said Sarah Brown was only once married 

namely to Edward Thomas my said husband's 
brother at the parish church aforesaid on Ist 
December 1856 and a certificate of such marriage 
is hereunto annexed marked ** G " 

7. There were three children only of the said Sarah 

Thomas namely (1) Emily Thomas bom 9th 
December 1857 (2) Mary Thomas bom 2nd 
January 1859 and (3) Jane Thomas bom Ist 
February 1861 All the said children were bom 
at Bath aforesaid and certificates of their births 
are hereunto annexed marked " H " "I " " J " 

8. The said Sarah Thomas died at Bath aforesaid on 

1st May 1869 and a certificate of her death is 
hereunto annexed marked ** K " 

9. The said Emily Thomas on 1st Febmary 1879 

married Stephen Simpson at the parish church 
aforesaid and a certificate of such marriage is 
hereunto annexed marked **L" 

10. I have always understood that the said W. Brown 



Abstract op Title. 233 

was never married and that lie died intestate and 
the letters of administration granted 5th April 
1870 by the Bath District Eegistry of the Court 
of Probate now produced to me refer to the said 
W. Brown > 

Declared before a Commissioner for Oaths 
[_Note. — Set out copies 0/ certificates,^ 

1886, 29 Sept. INDENTUEE between said Stephen Simpson of 60 
G^^^J Street in City of Bristol Draper and Emily his 
[Stamp £3.] ^rffe of first part 

said C. Morley of City of Bath Official Receiver in 
Bankruptcy trustee of the property of said Mary 
Thomas a bankrupt of second part 

said Jane Thomas of 3 Stirling Street Bradford in 
County of Wilts Spinster of third part and 

Geo. Ghreen of 5 Clare Street Cardiff in County of 
Glamorgan Ghrocer of fourth part 

EECiTiNa that said W. Brown was at date of his 
death thereinafter recited seised in fee simple of 
hereditaments thereinafter described free from 
incumbrances 

And BEOirma said death and intestacy of said 
W. Brown leaving said Emily Thomas, Mary 
Thomas, and Jane Thomas his co-heiresses en- 
titled to said hereditaments 

And reciting said marriage of said Emily Thomas 

And RECiTiNa said bankruptcy of said Mary 
Thomas and appointment of said C. Morley as 
trustee 

And beoitino agreement for sale by said Stephen 
Simpson and Emily his wife Charles Morley and 
Jane Thomas respectively of one-third undivided 
share in said hereditaments to said G. Ghreen for 
£600 

It was witnessed that in consideration of £200 paid 
by said G. Green to said S. Simpson and Emily his 
Tnfe £200 to said C. Morley and £200 to said Jane 
Thomas (making together said purchase-money of 
£600) (receipt &c.) said S. Simpson and Emily his 
wife as to one imdivided third share of said here- 
ditaments as beneficial owners conveyed saijd 
0. Morley as to the one imdivided third share of 
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said Maiy ThomaB in said hereditaments as trustee 
conveyed and said J. Thomas as to remaining one 
undivided third share in scdd hereditaments as bene- 
ficial owner conveyed unto said G. Green 

All that messuage or dwelling-house 
situate in and being No. 9 Sheridan 
Street in the City of Bath^ 

To HOLD the premises unto and to the use of said 
G. Green in fee simple 

Executed by all parties except said 
G. Green and attested 

Memorandum endorsed on last abstracted Indenture 
of acknowledgment by said Emily Thomas before a 
Perpetual Commissioner 

1886, 30 Sept. INDENTUEE between said G. Green of one part 

[Stamp 10«.] ^^ 

Richard Grant of 4 High Street Bideford in county 

of Devon Chemist of ofiier part 

Witnessed that in consideration of £400 paid by 
said E. Grant to said G. Green (receipt &c.) said G. 
Green covenanted with said E. Grant for payment of 
£400 and interest at £5 per cent, per annum 

And it was also witnessed that in consideration of 
the premises said G. Green as beneficial owner con- 
veyed to said E. Grant 

Said premises by description lastly 

abstracted 

To HOLD the premises unto and to the use of 
said E. Grant in fee simple subject to the proviso 
for redemption thereinafter contained 
Usual proviso for redemption 

Executed by said G. Green and at- 
tested 

1897, 30 Nov. Said G. Green died and by his will dated 1st January 
1886^ devised and bequeathed unto his sons Alfred 
Ghreen and Edward Green 

All his real and personal estate what- 
soever and wheresoever 

^ The desertjption leing different from that prevwmly abatraeted ahotdd be set out 
{tee p. 82). 
^ Ai to fwt placing date oftciU in outer fnargin^ seep, 30 
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Upon trttst that they and the survivor of them 

and other the trustees or trustee for the time 

bein^ thereof should sell and convert the same 

into money 

And said testator directed that his said trustees 

should hold the moneys arising from such sale and 

conversion as aforesaid 

Upon the trusts thereinafter contained 

[Signed by said testator and attested ^^ 

1897, 1 Dec. Will proved in District Registry at Cardiff of Pro- 
bate Division of High Court of Justice 

1899, 2 Feb. INDENTURE between said E. Grant of first part 

TQ* ^<i 1 ^^^ Alfred Green and Edward Green therein de- 
L»tamp Ad.j ^^^^^ g^g ^^^ Qf g Bj.Qg^^ g^^^^ Cardiff in County 

of Glamorgan Drapers of second part 

John Jones of 3 Broad Street aforesaid Stationer of 
third part and 

Said Alfred Green of fourth part 

Reciting that said G. Green died seised in fee 
simple of hereditaments thereinafter described 
subject to abstracted mortgage to said R. Grant 
of 30th September 1885 

And reciting death of said G. Green, 
His said abstracted will, and 
Probate thereof 

And reciting that said A. Green and E. Green 
in exercise of said trust for sale contained in 
said recited will had agreed to sell said here- 
ditaments to said A. Green for £600 

And reciting that all interest on said mortgage 
debt has been paid to date of abstracting 
presents 

It was witnessed that in consideration of £600 
paid by said A. Green in manner following namely 
£400 to said R. Grant and £200 to said A. Green 
and E. Green as such trustees as aforesaid (receipt 
&c.) said R. Grant as mortgagee conveyed and said 
A. Green and E. Green in exercise of the said trust 



Not really necessary to he stated in abstract unless will not proved. 
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for sale contamed in said will of said G-. Green as 
trustees conveyed and confirmed to said John Jones 

Said premises by description lastly 
abstracted 

To HOLD the premises unto said J. Jones and 
his heirs to the use of said A. Qreen in fee 
simple discharged from all moneys secured by 
said Indenture of mortgage of 30th September 
1885 and from all claims and demandB there- 
under 

Executed by all parties and attested 



( 2e37 ) 



Appendix II. (A), 



Form of Analysis of Abstract of Title. ^ 

Green to Rowlands, 
Sale of 9 Sheridan Street Bath. 



1850, 1 Jan. Becites Indentures of Lease and Re- 
lease of 1st and 2nd July 1840 being 
conveyance to J. "Williamson 
Then follows conveyance by WiUiam-' 
son to W. Brown to uses to bar dower 

1870, 1 Feb. Said Brown died intestate leaving (1) 
Emily Thomas (2) Mary Thomas and 
(3) Jane Thomas his co-heiresses 

As to one-third of Mary Thomas 

1886, 1 May Mary Thomas bankrupt, C. Morley 
trustee 

As to all the Shares 

1885, 3 Sept. Statutory declaration in proof of heir- 

ship 

1886, 29 Sept. Conveyance by all parties to G. Green 
1885, 30 Sept. Mortgage by Green to E. Grant for 

£400 
1897, 30 Nov. Death of Gbeen devising whole estate 

to sons Alfred and Edward in trust to 

seU 
1899, 2 Feb. Conveyance by mortgagee and trustees 

under trust for sale to said Alfred 

Green one of the trustees 



NoTH. — Broad 

margin for 

queries. 



Quer^y 
Trustee 
cannot 
purohafie. 



Seep, 39. 
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Bequisitions on Title. 

l^Headtnff as at p, 237.] 

1. The conveyance of 2nd Feb. 1899 was a purchaBe by 
a trustee from himself and his co-trustee and unless satis- 
factory evidence is given that the beneficiaries approved of 
the sale and that the present vendor was at arm's leng^ 
in acquiring the property the purchaser cannot accept the 
title.. {Williams v. Scott, [1900] A. G. 499.) 

2. What is the nature of the tenancy of the property If 
in writing a copy thereof should be furnished 

3. Is the property insured If so the vendor is requested 
to give particulars^ 

4. Is there any land tax or tithe rent-charge payable in 
respect of the property' 

5. Has the vendor received any notice under the Public 
Health Acts which is not yet complied with.* 

George Graham 

Purchaser's Solicitor 

1 Claremont Street Exeter 
1st Jan. 1901. 

* Seep. 76. » g^^ p^ 55. s ^eep, 78. 
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Form of Building Agreement. 

AN AGEEEMENT made the day of 19 Be- 

tween A. B. of &c. (hereinafter called "the grantor," 
which expression where the context so admits shall 
include his heirs executors administrators and assigns) 
of the one part and C. D. of &o. (hereinafter called 
" the builder" which expression where the context so 
admits shall include his executors administrators and 
assigns) of the other part Whe&eby it is mutually 
agreed as follows : — 

1. I* The bmlder " shall before the day of 19 
(and in this respect time shall be deemed of the essence of 
the contract) erect and complete fit for habitation on each 
of the plots of ground hereinafter mentioned in a position 
and according to a plan and elevation submitted to and 
approved of by the surveyor for the time being of ** the 
grantor" (hereinafter called "the surveyor") and accord- 
ing to the specification hereinafter contained and in accord- 
ance with the regulations of the local authorities for the 
time being, a private dwelling-house with suitable offices 
outbuildings footpaths and other conveniences drains and 
works and shall expend in such erection and completion 
£ at the least (whereof not less than £ shall be 
expended in respect of each of the said plots of ground 
within three calendar months from the date hereof) and (if 
required) shall prove to the satisfaction of "the surveyor" 
by the production of such vouchers and evidence as he shall 
require that such sums have been so expended. 

2. The whole of the said buildings and works shall be 
constructed in a workmanlike manner with good and 
proper materials of every kind to the satisfaction of "the 
surveyor " who or whose representative may from time to 
time superintend and inspect the said buildings and works 
and the materials proposed to be used therein and may 
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require any material brought upon the premises which he 
shall consider unsuitable or improper to be removed there- 
from and may require any materials actually used or work 
executed which he shall consider unsuitable imsound or 
improper to be cut out and replaced with sound and proper 
materials and work. 

3. " The builder " shall not dig out or remove any earth 
or other subsoil from any part of the said plots of ground 
except for the purpose of executing the works hereby 
agreed to be executed or of levelling the ground where it 
may be expedient to level it and shall not make any bricka 
or tiles upon the premises. 

4. ''The builder" shall have immediate possession of 
each of the said plots and shall forthwith fence in the same 
with good and substantial brick or stone walls on all the 
sides thereof and every such wall shall be considered a 
party waU and where any such wall shall have been 
already erected by a grantee of adjoining ground forming^ 
part of the Blank Building Estate " the builder " shall pay 
a proper proportion of the expense of erecting the same to 
such last-mentioned grantee direct or to *'the grantor" on 
his behalf^ and the decision of " the surveyor " as to such * 
proportion shall be considered conclusive and binding on 
all parties. 

5. "The grantor "wiU upon the written certificate of 
**the surveyor" that the said buildings and works have 
been properly covered in to his satisfaction execute a 
separate grant of each plot to ''the builder" or his nominee 
which plots adjoin a road or intended road called or in- 
tended to be called Boad and are situate at in 
the county of and are more particularly described by 
the plan hereon and are thereon coloured and num* 
bered [The said grant shall be made subject to an 
exception heretofore made of all mines and minerals' 
thereimder] " The builder" will take subject to aU ease- 
ments afEecting the ground hereby contracted for. 

6* The said grant of each plot shall be made to "the 
builder" or his nominee in fee simple reserving to "the 
grantor" or his nominees in fee simple a perpetual yearly 
rent-charge of £ in respect of each of the said plots. 

^ As to recovery of share of costs of party wall from acyoining owner y. 
see Irving r. Tumbull, [1900] 2 Q. B. 129. 
* 8eep, 98, /or definition of " mine and mineral,** 
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numbered and of £ in respect of each of the 

said plots numbered to be issuing thereout respec- 

tively commencing from the day of 19 and 

payable half-yearly on the 25th day of March^ and the 
29th day of September the first half-yearly payment or a 
proportionate part thereof to be made on the day of 

19 Provided that if the dwelling-house and build- 
ings to be erected as aforesaid in respect of any of the 
said plots shall be erected and be subsequently sold or let 
before the date when the rent-charge commences to be 
payable as hereinbefore provided then the same shall be 
payable from the time of such sale or letting as aforesaid. 

7. The said grant shaU be in the terms and to the efEect 
of the form usually adopted by "the grantor" or as 
near thereto as circumstances will admit (a copy whereof 
is for the purpose of identification intended to be now 
signed by "the builder") and in the meantime and 
until the execution of the said grant " the builder" shall 
observe and perform all the covenants and conditions on 
his part set forth in the said form as if they were herein 
inserted so far as may be consistent. 

8. " The grantor " in laying out the said building 
estate of which these plots form part will not bind himself 
to adhere to the plans relating thereto but reserves power 
to alter or vary the same as he thinks fit. 

9. The title to the said plots shall commence with a pur* 
chase deed dated the day of 18 The said title 
was approved by " the grantor's " counsel on the purchase 
of the property and his opinion thereon can be inspected 
by the solicitor of "the builder" but he shall not call for 
investigate or make any requisition or objection respecting 
the said title down to and including the conveyance to 
" the grantor." 

10. All materials and other things which shall be 
brought upon any of the said plots by "the builder" for 
the purpose of performing this agreement shall imme- 
diately thereupon vest in " the grantor " absolutely as his 
own.* 

11. If any of the said rent-charges shaU be unpaid for 
twenty-one days after written demand by " the grantor " or 
his agent or if the said buildings and works shall not be 
commenced within calendar months from the date 

^ Jt is convenient to make all the rents payable at the same periods of the 
year tofaeilitate collection, 
2 Seep. 206. 

S. M 
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hereof or shall at any time be left in an unfinished state 
and for one calendar month shall not be regularly pro- 
ceeded with (a^y such delay as aforesaid caused by stnkes 
of workmen or bad weather not being reckoned) or if 
there shall be any breach by "the builder " of any of the 
terms of this agreement (including the terms and con- 
ditions in the said form of grant) then ** the grantor " 
after such non-payment as aforesaid or after the signing of 
a written certificate by " the surveyor " of such breach as 
aforesaid (which certificate shall be considered conclusive 
evidence of any such fact) may take possession of the plot 
in respect whereof default has been made and may by 
written notice under the hand of "the grantor" or of 
his agent to be given to " the builder " or sent by post ad- 
dressed to his last known place of abode or posted up con- 
spicuously on such plot declare this agreement to be deter- 
mined as to the plot or plots in respect whereof default has 
been made and upon such notice being given all the rights 
of " the builder " hereunder shall cease and such plot or 
plots and all buUdings building materials and plant thereon 
shall belong absolutely to " the grantor '* freed from aU 
rights of " the builder '* but without prejudice to any other 
right of " the grantor." 

12. "The builder" shall upon the signing hereof pay 
to the solicitor of " the grantor " for this agreement £ 

for each plot. 

13. The said grant and a duplicate thereof shall be 
prepared and denoted by the said solicitor and "the builder" 
shall pay therefor in respect of each plpt a fee of £ 
which shall include all stamp duties The said grants shall 
be executed and completed upon completion of the said 
buildings and works. 

14. U after a grant has been made this agreement shall 
relate to other plots not granted " the builder " shall pro- 
duce his part thereof to " the grantor " for endorsement of 
the fact that a grant has been made of part of the plots 
comprised herein When all the said plots have been 
granted "the builder " shall thereupon deliver his part of 
this agreement to "the grantor" for cancellation.^ 

As WITNESS the hands of the parties hereto. 

The Specification referred to 

The walls to be built of good sound bricks or Pennant 
stone with well-mixed mortar in proper proportion of lime 
and ashes. 

1 Seep. 205. 
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Sucli pipes drains syphons and the like are to be put in 
as the engineer of the Council shall direct and they 

are to be continued into the main drains adjoining. 

The front of the buildings to be pennant pointed with 
freestone dressings with such variations as " the surveyor" 
may sanction. 

The elevations to be approved by " the surveyor." 

The joists and rafters not to exceed fourteen inches 
asunder and to be not less than two inches thick the 
rafters not less than three inches deep the joists to be 
strained and to be not less than eight inches deep for ten 
feet bearings and for every foot increase of such bearings 
the joists to be increased in depth half an inch. 

The gutters to be not less than seven inches wide and tho 
lead or zinc to turn up five inches on each side. 

The woodwork to be painted not less than three times in 
oil. 

The glass to be of good quality. 

The party waUs^ to be placed half -width on each plot 
iorming part of the said building estate. 

Witness 

^ As to what w a party wall, see Watson v. Gray, 14 Oh. D. 192. 
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Porm of Building Grant (Variation where 

Mortgagee concurs). 

THIS INDENTUEE made the day of .19 

Between [E. F. of &c. (hereinafter called "the mort- 
gagee" which expression where the context so admits shaU 
include h heirs executors administrators and assigns) of 
the part] A. B. of &c. (hereinafter called "the grantor " 

which expression where the context so admits shall include 
his heirs and assigns) of the part and 0. D. of &c. 

(hereinafter called " the grantee " which expression where 
the context so admits shall include his heirs and assigns) 
of the part ^ Witnesses that in consideration of the 

yearly rent- charge hereinafter limited [the party hereto of 
the part by the direction of "the grantor" as 

mortgagee grants and] " the grantor " as beneficial owner 
grants [and confirms] unto " the grantee " All that plot 
of ground situate in a road called or intended to be called 
Road at in the county of which heredita- 

ments are more particularly described by the plan hereon 
and are thereon coloured pink and numbered Ani> 

ALSO all that messuage or dwelling-house erected thereon 
together with the right for " the grantee " and the owners 
and occupiers of the said herediteiments (in common with 
all other persons who have or may hereafter have the 
like right) to use all roads footpaths sewers drains and 
watercourses now or hereafter appertaining to the remain- 



^ The mortgage is not recited^ since the form if printed would require 
alteration on any transfer of the mortgage. 
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ing portion of the Blank Building Estate belonging 'to 
" file grantor " subject to the obligation of contributing a 
due proportion according to the extent of the frontage of 
the said plot towards the said roads of the expenses of 
maintaining repairing and cleansing the said roads foot- 
paths sewers drains and watercourses until the same shall 
be taken over by the local authority such proportion in 
case of dispute to be settled by the surveyor for the time 
being of " the grantor *' To hold the premises unto ** the 
grantee " and his heirs to the use that [the mortgagee] 
"the grantor" shall receive in fee simple a perpetual yearly 
rent-charge of £ commencing from the day of 

19 to be charged upon and issuing out of the 
plot hereby conveyed and payable on the 25th day of 
March ^ and the 29th day of September the first half- 
yearly payment or a proportionate part thereof to be made 
on the day of 19 and subject as aforesaid and 

to the next following proviso To the use of "the grantee'* 
in fee simple [Eeleased from all moneys owing to '^ the 
mortgagee" but] [subject nevertheless to an exception 
lieretof ore made of all mines and minerals lying under the 
said hereditaments] Provided that if during the period 
which shall elapse between the date of these presents and 
the expiration of twenty-one years after the death of the 
last survivor of the persons whose lives at the date hereof 
shall be insured in the Prudential Insurance Company and 
the Life Office (or within any further perioa of time • 

within which this present condition may lawfully be 
created) the said rent-charge shall be in arrear for twelve 
calendar months or if there shall be a breach of any of the 
covenants numbered 3, 5 and 6 hereinafter contained then 
in such case and subject to any statutory provisions the 
said plot of land shall thereupon remain and be to the 
tise ' of and be vested in [the mortgagee] " the grantor " 
as if these presents had not been executed [_Amy rr is 
HEBEBT DECLABED that the Said rent-charge is hereinbefore 
limited to the intent that the same shall be substituted for 
the hereditaments hereby conveyed or shall be a collateral 
charge as security to " the mortgagee " for the moneys 



^ It is convenient to make the rents payable at the same periods of the 

year to facilitate collection, „ ..„. ._....,_.,. . 

^ Seep. 207. 

» Shifting use (seep, 208). 
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owing to '' the mortgagee " and shall be subject to the like 
equity of redemption and the like power of sale and other 
powers and provisions for securing payment of the said 
moneys as the said hereditaments were subject to immedi- 
ately before the execution hereof (so far as may be) [And rr is 
HEREBY FUBTKBB BECLABED that Until notice to the contrary 
from "the mortgagee" to "the grantee" shall be given 
the receipt of "me grantor" for the said rent-charge 
shall be a sufficient discharge to the payer thereof] [And 

IT IS HEBEBY FITBTHEE DEGLABED that f Or the purpOSSS of 

the Stamp Act 1891 ^ these presents shall as regards the 
principal moneys now owing to "the mortgagee" be 
deemed a substituted or collateral security (as the case 
may require) for or in addition to the principal or primary 
security (as the case may be) constituted by the security 
belonging to " the mortgagee " to the amount of such sum 
as shall represent the value of the rent-charge hereby 
created calculated at years purchase viz. £ J 

And "the grantee" hereby covenants with [the mort* 
gagee and as a separate covenant with] "the grantor" 
to the intent that the covenants herein contained may 
enure for the benefit of [the mortgagee] "the grantor '* 
Qnd other the owners or owner for the time being of the 
said rent-charge ^ and of the remaining portion of the said 
building estate in manner following namely : 

1. To pay the said rent-charge in manner aforesaid. 

2. Under the inspection and to the satisfaction of the 
surveyor of [the mortgagee] " the grantor " to forthwith 
complete and finish fit for habitation the messuage or 
dwelling-house and other buildings intended to be erected 
on the said land. 

3. To keep the buildings for the time being on the said 
land in good and substantial repair. 

4. To permit [the mortgagee] "the grantor" or his 
agents once in every year in the daytime on giving to the 
tenant or occupier of the premises seven days previous 
written notice to enter upon the premises to view the state 
and condition thereof. 

. 6. To keep the buildings for the time being on the said 
land insured against fire in some responsible office to be 
approved of by [the mortgagee] " the grantor" to the full 
value of the said buildings and to produce whenever 



Seep. 206. » Seep. 208. 
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required to [the mortgagee] *'the grantor" the policy and 
last premium receipt and in case of destruction or damage 
by fire to lay out the moneys received in respect of such 
insurance in rebuilding or reiilstating the premises. 

6. Not to pull down the main buildings for the time 
being on the said land or commit waste in respect thereof 
unless with the written consent of [the mortgagee] "the 
grantor."^ 

7. Not to make any erection upon or any alteration in 
or addition to the buildings for the time being on the said 
land imless with the previous written consent of [the 
mortgagee] ** the grantor." 

8. Not to use or permit the said premises to be used for 
the sale of intoxicating liquors or for any purpose which 
may be or may grow to be a nuisance annoyance or 
damage to the occupiers of other houses on the said build- 
ing estate or the neighbourhood. 

And it is hereby agreed between the parties hereto that so 
far as the law will permit all restrictive covenants herein 
contained shall be annexed to and inhere in the heredita- 
ments hereby conveyed for the benefit of and be enforce- 
able by any person claiming title to or interested in any 
hereditaments now or lately forming part of the said 
building estate under any grant executed or hereafter to 
be executed by [the mortgagee] **the grantor" who may 
be injured by any breach of the said covenants Provided 
that all such rights shall be strictly and wholly subordin- 
ate to the prior right of [the mortgagee] **the grantor" 
who may release or modify any covenant or waive any 
breach thereof and may from time to time deal in relation 
to all covenants and restrictions affecting the said building 
estate and lay out the remaining land in such manner in 
all respects as he shall think fit Akd "the grantor" 
hereby acknowledges the right of " the grantee " to pro- 
duction of the documents mentioned in the Schedule hereto 
and to delivery of copies thereof and hereby undertakes 
for the safe custody thereof. [ Where mortgagee Joins — 

(1) Substitute ^* the mortgagee ^^ in the acknowledgment; 

(2) Add after the words *^ schedule hereto ^^ [^the possession 
whereof is retained by "Mc mortgagee^^~\ arid (3) omit the 
undertaking for safe custody, '\ In witness &c. 



Seep, 207, 
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The Schedule referred to. 



Date. 


Names of FartieB. 


Older of Parties. 


1860 1 January .... 


John Jones 


1 


William Smith 

JnhT) BrowT* t ........ . 


2 
3 









Note. — ^When the grant is made by a mortgagor under 
power to appoint to uses (see Form III. (C)), tiie follow- 
ing modifications will be necessary : — (1) The mortgagee 
should not be made a party; (2) the mortgage d^ould 
be recited setting out the power to appoint to uses the 
proviso requiring the approval of the mortgagee's solici- 
tor and the purchaser's protection clause; and (3) the 
mortgagor will appoint to the use that the mortgagee 
shall receive the rent-charge and the habendum will of 
<M>ur8e be omitted. The following recital may be added : 
[And whereas the approval of the mortgagee to these 
presents required by the hereinbefore recited indenture 
of mortgage is intended to be certified by the memor- 
andum intended to be signed hereon. See form at 
p. 260. 
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Form of Mortgage authorizing Mortgagor to 
appoint to Uses reserving Rent-charges. 

THIS INDENTURE made the day of 19 

Between A. B. of &c. (hereinafter called ** the mortgagor " 
which expression where the context so admits shall include 
his heirs and assigns) of the first part C. D. of &c. (herein- 
after called " the mortgagee " which expression where the 
context so admits shaU include his heirs executors adminis- 
trators and assigns) of the second part and E. F. of &c.^ of 
the third part Whereas ** the mortgagee " has agreed to 
lend "the mortgagor'' £ upon security of the here- 

ditaments hereby conveyed And whebeas the said here- 
ditaments are intended to be laid out for building purposes 
and in order to facilitate dealings therewith by ** the 
mortgagor'* it has been agreed that such powers shall be 
Tested in him as are hereinafter contained Now this 
Indenture witnesses [covenant for payment of principal 
and interest] [proviso for reduction of interest ana making 
higher rate payable in case of merger in judgment debt 
(see p. 114)] And this Indenture also witnesses that 
in consideration of the premises "the mortgagor" conveys 
to the said E. F. All that [parcels] To hold the premises 
unto the said E. F. and his heirs to such uses as " the 
mortgagor" may appoint under the power hereinafter 
contained and subject thereto to the use of "the mortgagee " 
in fee simple [proviso for redemption] And it is hereby 
declared that "the mortgagor" may within twenty-one 
years^ from the date hereof whilst any moneys shall remain 
owing hereon from time to time appoint the said heredita- 
ments or any part thereof for building pu^5)oses in con- 
sideration of perpetual yearly rent-charges with such 
exceptions and reservations and upon such terms and 
conditions and in such manner as " the mortgagor" shall 

* Grantee to uses, 

' £ule as to remoteness {see p. 214). 
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in his absolute discretion think fit in the same ample 
manner in all respects as if these presents had not been 
executed Pboytded always that no exercise shall be made 
of the foregoing power unless the deed relating thereto 
shall be approved by '* the mortgagee " or a solicitor or 
solicitors on his behalf testified by a memorandum thereon 
and signed by ^* the mortgagee" or by a solicitor or solicitors 
on his behalf or purporting so to be And it is further 
declared that every such rent-charge shall be limibed to 
^'the mortgagee" in fee simple and to the intent that the 
same shall be substituted for the hereditaments out of 
which the said rent-charge issues or shall form a collateral 
charge as security for the moneys hereby secured and shall 
be subject to the like equity of redemption and the like 
power of sale and other powers and provisions for securing 
payment of the said moneys as may be applicable to these 
presents Proyided that no purchaser or other person 
dealing with ''the mortgagor" shall be concerned to 
enquire into the lawfulness or propriety of any exercise 
of the said power exerciseable by him as aforesaid or shall 
be prejudiced or affected by express or implied notice of 
any irregularity or impropriety in any such exercise or 
dealing but the terms of tms proviso shall not apply to the 
said memorandum of approval which shall however be 
valid as regards any such person as aforesaid if signed or 
purporting to be signed as hereinbefore provided Asm it is 
hereby declared that section 1 7 and section 1 8 (sub-section 1 ) 
of the Conveyancing Act 1881 shall not apply to these 
presents Ik witness &c. 
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Bibliography of Conveyancing. 

1/ Williams' Principles of the Law of Eeal Property. 

2. Clark's Student's Precedents in Conveyancing. 

3.- Williams' Principles of the Law of Personal I'roperty. 

4. - Greenwood's Practice of Conveyancing in SoHcitors^ 

offices. 

5. Strahan's General View of the Law of Property. 
C.-^Mphinstone's Litroduction to Conveyancing. 

7. Edwards' Compendium of the Law of Property in Land. 

8. Challis on the Law of Eeal Property. 

9. Hood & Challis's Conveyancing Acts. 

10. Digby's History of the Law of Eeal Property. 



Strahan's Concise Litroduction to Conveyancing, 
vprideaux's Conveyancing. 

Seabome's Vendors and Purchasers. 

Gover on Advising on Title. 

Jackson & Gt)6set's Investigation of Title. 

Innes' Digest of the Law of Easements. 

Pollock's Digest of the Law of Partnership. 
^Underhill & Strahan's Literpretation of Wills and Settle* 
ments. 

Note. — The books in the forst list it is suggested should 
be read in the order stated. 



La. addition to those already mentioned the following are 
suggested as books for reference: — 

Abstracts, 

Moore's Abstracts of Title. 
Oomyns' Abstracts of Title. . 



p 
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Charities. 

Tudor's Charitable Trusts. 
Commons. 

"Williams (Joshua) on Eights of Common. 
Conditions 0/ Sale, 

Webster's Law relating to Particulars and Conditions. 
Copyholds, 

Elton's Law of Copyholds. 
Scriven on Copyholds. 

Watkins on Copyholds, Vol. 2 (Customs in different 
Manors). 

Dictionaries, 

' Stroud's Judicial Dictionary. ' 

Wharton's Law Lexicon. 

Death Duties, 

Hanson's Estate Duty, &c. Acts. 

basements, 

Goddard on the Law of Easements. 
V Gale on the Law of Easements. 

Leases, 

Foa's Eelationship of Landlord and Tenant. 
WoodfaU's Law of Landlord and Tenant. 

Limitation, Statutes of. 

Hewitt's Statutes of Limitations. 

Darby & Bosanquet's Statutes of Limitations. 

Marriage Settlements, 

^ Yaizey on the Law of Settlements. 
Williams (Joshua) on Settlements. 

Mortgages, 

Fisher's Law of Mortgages. 
• Bobbins' Treatise on Mortgages, &c. 
Ashbumer's Concise Treatise on Mortgages, &c. 

Partnership, 

Lindley (Lord) on the Law of Partnership. . 
[Pollock's Digest, included in previous list.] 

Perpetuities. 

Marsden's Eule against Perpetuities. 
Lewis on Perpetuity. 
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Powers. 

Faxwell on Powers. . 

Precedents, 

Key & Elphinatone's .Precedents. 

- Prideaux's Precedents. 
'Davidson's Concise Precedents. 

Davidson's Conveyancing. ' 
^ Bjrthewood & Jarman. 

- Hayes & Jarman's Concise Forms of Wills. 
Lely & Peck's Precedents of Leases. 

- Jackson & Gosset's Precedents of Pnrcliase and Mort- 

Registration oj Title. 

Brickdale & Sheldon's Land Transfer Acts. 

Hents. 

• Copinger & Munro (with special reference to rent- 
^ charges or chief rents). 

" -. V. *' ^ " ,*,. 
Requisitions on Title. 

^ Dickins' Precedents. 

Stamp Duties. 

Stroud's Conveyancer's Stamp Duties (price 1*.). 
' Alpe's Law of Stamp Duties. 

Title.' ' 

Emmet's Notes on Perusing Titles. 

Vendors and Purchasers. 

Dart's Vendors and Purchasers. 

Willi 

Theobald on Wills. 
Jarman on Wills. , 



Miscellaneous. 

Encyclopaedia of the Laws of England. 
Digest of English Case Law (Mews). 
Index to the Statutes in force. 
Chitty's Statutes. 
Tudor's Leading Cases on Eeal Property. 
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Lewin's Law of Trusts. 

Williams on Executors. 

Wolstenholme's Oony. and S. Land Acts* 

Preston on Abstracts. 

Preston on Conveyancing. 

Williams (Joshua), Seisin of the Freehold. 

Bobbins' Devolution under Part L of L. T. Act, 1897. [ 

Hunt's Law of Boundaries. 

Dixon's Law of the Farm. 

Mayer's Law of Agricultural Holdings. 

Amos & Ferard on Fixtures. 

Macqueen's Husband and Wife. 

Bainbridge's Law of Minerals. 

Bewes on the Law of Waste. 

Shelford's Eeal Property Statutes. 

Coke upon Littleton. 
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List of Conveyancing Statutes. 

Note, — ^This list is given in order that students may get 
up the Statutes by reading the Acts themselves. Where 
they exist, short titles are given and without the regnal 
years, but the chapters are stated in brackets to facilitate 
reference. 

Accumulation of Income. 

39 & 40 Geo. 3, c. 98 (Thellusson Act). 
The Accumulations Act, 1892 (c. 58). 

Aliens, 

The Naturalization Act, 1870 (c. 14), s. 2. 

Apportionment of Rents ^ Sf'c, 

The Apportionment Act, 1870 (c. 35). 

Bills of Sale, 

The Bills of Sale Acts, 1878 (c. 31); 1882 (c. 43); 
1890 (c. 53); 1891 (c. 35). 

Charities, 

The Mortmain and Charitable Uses Act, 1888 (o, 42). 
The Mortmain and Charitable Uses Act, 1891 (c. 73). 

Contingent Remainders. 

40 & 41 Vict. c. 33. 

Conveyancing Acts. 

The Conveyancing and Law of Property Act, 1881 
(c. 41). 

Sect. 3 (contracts for sale). 
Sect. 6 (general words). 
Sect. 7 (covenants for title). 
Sect. 9 (production, &c. of deeds). 
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The Conyeyancing and Law of Property Act, 1881 
(c. 41) — continued. 
Sects. 10 — 14 (leases). 

(And jsee sects. 2 — 5, Oonyeyancing Act, 
1892.) 
Sects. 15 — 25 (mortgages). 

(And see sect. 12, Conyeyancing Act, 
1882). 
Sect. 30 (trust, &c. estates on death). 
Sects. 42, 43 (maintenance of infants). 
Sect. 44 (rent-charges, &c.). 
Sects. 49 — 64 (construction, &c. of deeds). 
Sect. 65 (enlargement of long terms). 

(And see sect. 11, Oonyeyancing Act, 
1882.) 

The Conveyancing Act, 1882 (c. 39). 
Sect. 3 (constructive notice). 
Sect. 10 (restriction on executory limitations). 

Copyholds, 

The Copyhold Act, 1894 (c. 46). 

Part I. (compulsory enfranchisement). 
Part II. (volimtary enfranchisement). 
Part m. (effect of enfranchisement). 

Sect. 21 (land becomes freehold). 
. Sect. 22 (conmionable rights excepted). 
_^Sect. 23 (mines excepted). 
Part Vll. (general law of copyholds). 
Sects. 81—85. 

Death Duties. 

The Succession Duty Act, 1853 (c. 51). 

Sect. 2 (attaches on disposition and devolution of 

property). 
Sect. 5 (on extinction of interests determinable 

with death). 
Sect. 42 (duty a first charge). 

The Customs and Inland Eevenue Act, 1889 (c. 7). 
Sect. 1 2 (protection to purchasers and mortgagees). 

The Finance Act, 1894 (c. 30). 

Sect. 9 (estate- duty a first charge). 

I^ines and Recoveries. 

The Pines and Eecoveries Act, 1833 (c. 74). 
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InfanU. 

The Infants Settlements Act, 1855 (c. 43). 

The Guardianship of Infants Act, 1886 (c. 27), ss. 2, 3. 

Inheritance, 

The Inheritance Act, 1833 (c. 106). 

(And see 22 & 23 Vict. c. 35, ss. 19, 20 (Lord 
St. Leonards' Act).) 

The Intestates Estates Act, 1890 (c. 29). 

Judgments, 

The Judgments Act, 1838 (c. 110). 

Sect. 13 (judgments a charge on real estate). 

The Judgments Act, 1864 (c. 112). 

Sect. 1 (judgment does not bind until land 
delivered in execution). 

(And see sect. 2, The Oonveyancing Act, 
1882 (searches).) 

Landlord and Tenant, 

4 & 5 Anne, c. 3, ss. 9, 10 (attornment). 

The Landlord and Tenant Act, 1851 (c. 25), s. 1 

(emblements). 
The Agricultural Holdings Act, 1883 (c. 61). 
The Agricultural Holdings Act, 1900 (c. 50). 

Limitation of Actions, 

The Eeal Property Limitations Act, 1833 (c. 27). 

The Real Property Limitations Act, 1874 (c. 57). 

1874 : sects. 1 — 5 (recovery of land or rent within 
twelve years). 

1833 : sects. 21, 22 (tenants in tail and remainder- 
men), and Act of 1874, s. 6. 

1833: sects. 7 — 9 (tenancies). 

1874 : sects. 7 — 9 (mortgaged estates). 

1833 : sect. 12 (coparceners and joint tenants). 

1833 : sect. 14 (acknowledgments). 

1833 : ss. 18, 19 (disability and absence abroad). 

1874 : ss. 3, 5, 9 (ditto). 

1833 : sect. 25 (trust estates). 

(And see Jud. Act, 1873, a. 25 (2).) 

1874: sect. 10 (trust estates). 

1833: sect. 26 (fraud). 
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Married Women. 

The Dower Act, 1833 (c. 105). 
The Fines and Eecoveries Act, 1833. 
Sects. 77—84, 89—91. 

(And see Con. Act, 1882, s. 7.) 
20 & 21 Vict. c. 57 (disposition of reversionaiy per- 
sonalty) (Malins' Act). 
The Married Women's Property Act, 1882 (c. 75). 
The Intestates Estates Act, 1890 (c. 29). 

Partnership, 

The Partnership Act, 1890 (c. 39). 

PartiHon. 

The Partition Act, 1868 (c. 40). 

Powers. 

11 Geo. 4 & 1 Will. 4, c. 46 (illusory appointments). 
37 & 38 Vict. c. 37 (exclusive powers). 
WiUs Act, 1837. 

Sect. 10 (execution of powers by will). 
The Law of Property Act, 1859. 

Sect. 12 (execution by deed). 
Conveyancing and Law of Property Act, 1881. 

Sects. 40, 46 — 48 (powers of attorney). 
Conveyancing Act, 1882, ss. 8, 9 (powers of attorney). 
Conveyancing and Law of Property Act, 1881. 

Sect. 52 (release of powers). 
Conveyancing Act, 1882. 

Sect. 6 (disclaimer). 

Prescription. 

The Prescription Act, 1832 (c. 71). 

Sect. 1 (rights of common and profits). 

Sects. 2, 8 (ways, easements and watercourses). 

Sect. 3 (access and use of light). 

Sect. 4 (computation of time, interruption). 

Sect. 7 (disabilities). 

Beal Property Amendment. 

The Real Property Amendment Act, 1845 (c. 106). 
The Law of Property Amendment Act, 1859 (c. 85) 

(Lord St. Leonards' Act). 
The Law of Property Amendment Act, 1860 (c. 38). 
The Land Transfer Act, 1897 (c. 65), Part L 
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Satisfied Terms. 

8 & 9 Vict. c. 112. 

Settled Land Acts. 

The Settled Land Act, 1882 (c. 38). 

Sect. 2 (definitions of settlement, &c.). 

Sects. 3, 4, 20, 31 (sales, &c. by tenant for life). 

Sects. 6 — 11 (leases). 

Sect. 38 (appointment of trustees). 

(And see sect. 16 of Settled Land Act, 
1890.) 
Sect. 45 (notices to trustees). 
Sect. 50 (powers of Act not assignable). 
Sect. 53 (tenant for life trustee for all parties). 
Sect. 54 (purchasers' protection). 
Sect. 58 (powers of other limited owners). 
Sects. 59 — 62 (infants, married women, lunatics). 
Sect. 63 (settlement in trust for sale). 
(And see Act of 1884, sect. 7.) 
Stamps, 

The Stamp Act, 1891 (c. 39). 

Sect. 4 (separate matter must be separately 

stamped). 
Sects. 5 (all facts affecting duty must be set 

forth). 
Sect. 8 (cancellation of adhesive stamps). 
Sect. 12 (adjudication stamp). 
Sect. 22 (agreement stamp). 
Sect. 54 — 60, 62 (conveyances on sale). 
Sect. 72 (duplicates and counterparts). 
Sects. 86 — 89 (mortgages). • 
Sect. 117 (conditions of sale). 

Trustees. 

The Trustee Act, 1893 (c. 53). 

The Judicial Trustees Act, 1896 (c. 35). 

Uses, 

27 Hen. 8, c. 10. 

Sect. 1 (persons entitled to use to be deemed 
seised). 

Sect. 2 (where persons jointly seised). 

Sect. 3 (rent-charges). 

Sect. 4 (jointure). 
27 Hen. 8, c. 16 (statute of enrolments). 
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Vendors and Purchasers. 

27 Eliz. c. 4 (purcliasers). 

The Sale of Eeyersions Act, 1867 (c. 4). 

The Sale of Land by Auction Act, 1867 (c. 48). 

The Vendor and Purchaser Act, 1874 (c. 78). 

The Yoluntary Convejances Act, 1893 (c. 21). 

WiUs. 

The Wills Act, 1837 (c. 26). 

The Wills Act Amendment Act, 1 852 (c. 24) (signature). 

The Eeal Estate Charges Act, 1854 (c. 113). 

The Eeal Estate Charges Act, 1867 (c. 69). 

The Beal Estate Charges Act, 1877 (c. 34). 
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^^ Breaking" the Trnsts of a Settlement 

or wm. 

The Legislature has of late years to some extent lessened 
the hardships to which trustees are exposed by the strict 
rules which the law enforces in the discharge of an onerous 
and unrewarded duty ; but stOl it is incumbent upon every 
trustee, and is likely to continue so, to tread warily and 
with vigilance the legal path of duty before him. If he 
turn aside to the right, or to the left, if he deviate ever so 
little from that straight course which the law constrains 
him to follow, to save, perhaps, a beneficiary from ruin, or 
to avoid a life-long quarrel with his colleague, he may be 
sure that Nemesis, in the shape of a writ for breach of 
trust, will some day result, bringing in its train possible 
ruin both to him and to his family. 

Anything, therefore, which may enable a trustee to be 
relieved from the risks and responsibilities of his office; 
any scheme which may with safety release the trustee 
grown old in service, and wearied with the details and 
recurring functions of a thankless and profitless post, 
should be borne in mind by those who may be called upon 
to aid him, if indeed there is any help they can render. 

A perusal of the reports, with this end in view, has 
suggested the following classification of circimisttmces, 
imder which, when all parties, trustee and beneficiaries, 
are willing to put an end to the trust before it becomes 
extinguished in the natural course of events, it may be 
possible to terminate the duties and anxieties of the trustee, 
and at the same time not pretermit'^the protection of the 
beneficiaries. 

The classification of circumstances above suggested, 
under which the trusts of a settlement may be ** broken 
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— an expression, it may be observed, borrowed from the 
Einance Act, 1894 — ^is as follows : — 

(1) Where a life owner having a general power of 

appointment over the reversion is already, or may 
by failure of intermediate trusts, or otherwise, be 
enabled to become absolutely entitled to the capital 
of the settled fund. 

(2) Where the life owner and remaindermen beings 

absolutely entitled wish to determine the trust. 

(3) Where the life owner has a special power of 

appointment over the reversion, which in default 
of such appointment goes to the issue, or others 
imder the trust instrument. 

Taking the first head of this classification, that is, where 
the life owner has a general power of appointment, and 
practically is or may be enabled to become owner of the 
capital, we may consider the position (a) where the life 
owner is an independent person, and (b) where the life 
owner is a married woman. 

In the first instance, namely, that of an independent 
person who is tenant for life and has a general power of 
appointment in remainder, no question of the obvious duty 
of the trustee to hand over ^e capital can arise if that 
power is exercised, since the tenant for life has become 
owner of the fund. 

Thus, in Barf or d v. Street (16 Ves. 135), property was 
held in trust for the plaintifE for life with remainder as she 
should appoint by deed, or will, and in default of appoint- 
ment there was a gift over, llie tenant for life executed 
the i)ower by deed in favour of herself, and the Court 
decreed the trustee to hand over the trust property to her. 

Still taking the first head of our classification, we next 
take the division which falls to be considered when the life 
owner is a married woman. The first instance which 
suggests itself is when property is held for a married 
woman for her life for her separate use without power of 
anticipation, with remainder as she shall appoint by deed, 
or wUl, and in default of appointment in trust for her 
absolutely. 

Since the married woman in the supposed circumstances 
is restrained from anticipation, it is obvious that, unless it 
is removed under the provisions of the Conveyancing Act, 
1881, the trust cannot be determined; but if the married 
woman is not so restrained the case falls within the prin- 
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ciple of the well-known Privy Council ruling in The London 
Chartered Bank of Australia v. Lemprikre (L. R. 4 P. 0. 
572). 

The following extract from the judgment in that case will 
render the matter clear : — " In the present case it is to be 
noted that the gift is to the married woman for her separate 
use for life, with remainder as she should, notwithstanding 
her coverture, by deed or will appoint, with remainder to her 
executors or administrators. Tneir Lordships are satisfied 
that, on the weight of authority and on principle, they 
ought to treat this as, what in common sense and to 
common apprehension it would be, an absolute gift to the 
sole and separate use of the lady . . . and they conceive 
themselves at liberty to hold that such a form of gift to a 
married woman without any restraint on anticipation vests in 
equity the entire corpus in her for all purposes, as fully 
as a similar gift to a man would vest it in him." 

Property held on similar trusts, it may be observed, is 
frequently met with, real estate purchased by married 
women prior to the Married Women's Property Act, 1882, 
having been usually conveyed in this way. 

We m!ay next assume that the married woman has a 
life interest with a genei^al power of appointment, but that 
trusts for her children are interposed, the settlement 
standing thus : — ^To the wife for life without power of 
anticipation, remainder to the children of the marriage. 
In default of children a general power of appointment by 
her by deed or will, and in default of appointment to the 
wife absolutely. 

In these circmnstances let us assume, jBrst, that the 
husband is dead, and that there are no children of the 
marriage. In Re Onslow (39 Ch. D. 622), the trusts of a 
settlement executed in 1878 were similar to those stated in 
the last paragraph, and it is clear from that decision that 
in such case tiie widow can claim a transfer of the fund. 

Next, suppose the husband is living, but that the wife 
is past child-bearing. In this case obviously the restraint on 
alienation as regards the life interest prevents any extinguish- 
ment of the trust ; but would the Court remove the restraint 
under sect. 39 of the Conveyancing Act, 1881 ? It is con- 
jectured that, unless it can be proved that it is for the 
benefit of the wife in order to avoid the pressure of creditors, 
or the like, the Court will not make an order which would 
enable the trust to be put an end to. Thus, in Hodges v. 
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Hodges (20 Gh. D. 749), Mr. Justice Fry allowed part of a 
fund to be released by removal of the restraint on antici- 
pation in order to satisfy a married woman's creditors, sha 
being past child-bearing, and being in default of children 
absolutely entitled subject to a general power of appoint- 
ment by will. 

We will now suppose that the husband is living, but 
that there is no restraint on alienation attached to the 
wife's life interest, and that she is past child-bearing. 
Will the Court in that case order payment to the wife? 
On the authority of the decision of Mr. Justice Fry, in 
Davidson v. Kimpton (18 Ch. D. 213), it is claimed liiat 
the Court would do so. In that case a fund was held in 
trust for the plaintilE for life without restraint, and in 
default of children the capital went to her absolutely. 
She was a spinster, aged fifty-foiir years ; the Court 
directed payment to her of the corpus. (And see Re 
White, White v. Edmond, [1901] 1 Ch. 570.) 

We now come to the second head of our classification 
under which a life owner, and the remaindermen, who are 
collectively absolutely entitled to the whole fund, desire a 
determination of the trust. 

The ri^ht of the beneficiaries in this case would appear 
to be undoubted, and the decision in Anson v. Potter (13 
Ch. D. 141) may be referred to. There a fimd was vested 
in A. for life, and the reversion had been subsequently 
settled. All parties were desirous of calling for a transfer 
of the fund from the trustees of the original settlement. 
The Vice- Chancellor made an order that the fund should 
so be dealt with. 

We proceed to the third head of our classification, under 
which a life owner has a special power of appointment over 
the reversion, and the property in default of appointment 
passes under the settlement to third persons. 

Let us suppose that under the usual trusts the husband 
and wife and the survivor have power to appoint in favour 
of the children of the marriage, and that in default of 
appointment the property goes to the children ; and let us 
further suppose that one of the appointors is dead. In 
this case, if the children have all acquired vested interests, 
subject to being divested by the exercise of the power of 
appointment, it is possible for the appointor to release the 
power imder sect. 52 of the Conveyancing Act, 1881 ; and 
since the children would then become indefeasibly entitled 
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the trustee would be clearly justified in transferring the 
property with the concurrence of the life owner. 

It may be objected that such a power is in the nature of 
a trust and cannot be released, but how can there be any 
trust for the beneficiaries when they cannot compel an 
execution of the power ? It is submitted on the authority 
of Re Radcliffe ([1892] 1 Ch. D. 227), a decision of the 
Court of Appeal, and other cases, and of Farwell on 
Powers, Lewin on Trusts, and other leading text-books, 
that such a release of the power in question is undoubtedly 
valid. It may be observed that it has been lately decided 
that the fact that the wife is restrained from anticipation 
does not prevent her release of the power. {In re Chis- 
holm's Settlement^ [1901] 2 Ch. 82.) 

The previous remarks in this chapter have dealt only 
with the principles of the cases under review, it is now 
proposed to deal with a question of practice which affects 
them. In Irwin v. Farrer (19 Ves, 86) the plaintiff was 
entitled for her life with a power of appointment by deed, 
or will, and on her application the trustee was ordered to 
pay over the fund without any exercise of the poww. 
Lord Eldon held, that her demand by bill was a sufficient 
indication of her intention to take the f imd for her own 
benefit, and that the execution of a formal appointment 
was not necessary. This case was followed in three suc- 
ceeding instances, and finally by Mr. Justice Stirling in 
Re Onslow, already referred to. 

In the last-tnentioned case, in the events which happened 
the fund stood in trust for the wife for life for her separate 
use, with remainder as she should appoint by deed or will, 
in default of appointment for her absolutely, and the 
learned judge, following the previous cases, ordered pay- 
ment by the trustee without any release of the power. 

But neither this nor the earlier decisions give any 
explicit reason for dispensing with either the release, or 
the exercise of the power, and the position of things would 
be somewhat startling in case the wife subsequently exer- 
cised her power and her appointees were to claim against 
the trustee for breach of trust in paying over the fund. 
For example, in Devall v. Dickens (9 Jur. 550), plaintiff 
had a life interest with a general power to appoint the 
reversion by will. In default of appointment she took 
absolutely. Now suppose, after the fund had been paid 
to her under the order of Court made in that case, an 

S. N 
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appointee under a will made by her prior to the order and 
unrevoked were to claim imder the power so exercised. 
Patting aside the question of ademption doubtless the 
answer would be that the appointee under the general 
power could not be in a better position than the appointor 
who would have been estopped from questioning what had 
been done. 

But it is submitted that in these cases there has been a 
wide stretch of judicial authority, and although the ap- 
pointees of the wife would no doubt be bound by the 
previous payment by the trustee under an order made 
according to a well-recognised practice, yet it is not so 
obvious why the Court should not require as a condition 
of ^ making the order either a release or exercise of the 
power, thus at a trifling cost preventing any question 
arising. It may be that " Equity, like nature, will do 
nothing in vain," which seems to be the principle on this 
point ; but it must be admitted that the jurisdiction of the 
Uourt, well established as it is, to dispense with the release 
or the exercise of the power, ought to be placed on weH- 
deflned grounds. 

Before dosing these observations, it is proposed to con- 
sider the position of a trustee as regards creditors of a life 
owner with a general power of appointment over the 
reversion who has exercised his power. It may now, it is 
•considered, be taken to be law that if the Hfe owner, 
whether husband or wife, in such circumstances exercises 
the general power, the fund wiU, as against the appointees, 
become assets for payment of the debts of the appointor. 
(See notes to Hulme v. Tenant, 1 Wh. & Tu. L. Cas. p. 686.) 
Thus, in Jenney v. Andrews (23 E. B. 216), it was held that 
the appointee under a general power was a trustee for the 
creditors of the appointor. This being so, it behoves a 
trustee to bear the fact in mind before parting with the 
iund. 

But suppose the fund is settled in default of appointment 
by the l&e owner upon third persons — ^for example, say 
the settlor's next of kin; what is the position of the 
trustee as regards them in case the power is not exercised ? 

In such circumstances, it is clear that the trustee must 

^ recognise the next of kin without regard to the creditors 

of the life owner, who has failed to exercise his general 

power of appointment. Two decisions may be cited in 

: explanation of this. In Reith v. Seymour (28 £. £. 7Z), 
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stock was held in the name of A., in trust for herself for 
life, with remainder as she should appoint, and in default 
of appointment in trust for the next of kin. She sold the 
stock and reinvested the proceeds in her name. It was 
held that there had been no exercise of the power, and 
that the next of kin took the property under the limita- 
tions of the will. So, in Eeid v. Thompson (2 Ir. Ch. Rep. 
26), a fund was held in trust of the wife for life, with 
remainder as she should appoint, and in default of appoint- 
ment for her next of kin. The trustee paid over part of 
the property to the life owner, but as no appointment had 
been exercised, the next of kin took under the will, and 
the trustee was ordered to replace the fund for their 
benefit. 

The writer by no means pretends that the foregoing 
list of possible circumstances under which the trusts of' a 
property in settlement having become spent, or different 
interests having coalesced, it may be possible to bring the 
trust to an end ; but the observations made may possibly 
be a reminder to those who are called upon to advise 
trustees that means may sometimes be found which are 
not at first sight apparent to extinguish the trust, say, for 
example, by the release of a power ; but it must be conceded 
that it is the moral duty of a legal adviser not to facilitate 
the ''breaking" of the trusts of a settlement, unless he 
believes it will be for the interests both of the beneficiary 
and trustee; for although it may be legally possible to 
put the former into possession of the trust property, and 
desirable to release the trustee, it may be well to reflect 
that persons of no business experience often require to be 
protected against themselves. 
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ABSTRACT OF TITLE, 

objects and definition of, 29. 
should contain only relevant matter, 29. 
in doubt, document should be abstracted, 29; 
chronological order, 30. 
' date of year placed first, 32. 

documents must be abstracted-in-chief, 30. 

margins, object of, 31. 

parcels and identity, 32. 

plans, 33. 

headings, 33. 

tabular statement, 34. 

** Perfect abstract," 38. 

leaseholds must include lease, 3^. 

examination of, with deeds, 46, 57. 

ADVANCEMENT CLAUSE, 163. 

APTER ACQUIRED PROPERTY CLAUSE, 166. 

AGRICULTURAL HOLDINGS ACTS, 149. 
"ALIUNDE RULE," 68. 

ANNUITIES, 46, 187. 

APPOINTMENTS OF TRUSTEES, 200—203. 

APPORTIONMENT, 

of rent and covenants, &c., in lease, 81, 144. 
blended trust funds, 168. 
tithe rent-charge, 75. 

AUCTION, 

biddings at, 691 

deposit at, 70. 

reserve price, 68* 

delegation of authonty to sign contract at, 85. 
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BANKRUPTCr, 

settlement by settlor on his bankmptoy inyalid, 165. 
partnership dissolved by, 161. 
as regards building agreements, 205. 
voluntary conveyances, 36. 

BAEGAIN AND SALE, 25. 

BILLS OF SALE ACTS, 
mortgage of fixtures, 120. 
power of distress in mining lease, 150. 
building agreements, 205. 

"BEEAKING TRUSTS" OF SETTLEMENT, OR WILL, 261 

—267. 

BUILDING AGREEMENTS, 205. 
form of agreement, 239. 

bow Bills of Sale and Bankruptcy Acts affect, 205. 
builder's part should be cancelled, 205. 

BLTLDING GRANTS, 205—210. 
form of grant, 244. 
how mortgaged land dealt with, 206. 
form of mortgage, 249. 

proviso for defeasance to secure rent-charge, 207. 
statutory powers ipr securing rent-charge, 209. 

BUILDING SOCIETIES, 34, 41, 43. 

CAPITAL AND INCOME, 

power to determine questions as to, 168. 

apportion blended trust funds, 168. 
conversion of wasting property, &c., 195. 

CHARITIES, GIFTS OF LAND TO, 188. 

CHOSE-IN-ACTION, 

when assignable, 125. 

notice of assignment, 126. 

solicitor must not acknowledge its receipt, 127. 

must be to trustees of derivative fund, 128. 

mortgage should pass legal interest, 126. 

mortgagee cannot claim receipt of whole fund, 126. 

notice of assignment of interest in land unnecessary, 127. 
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CLASS, 

gift to, how perpetuity rule affects, 213. 
in will, 192, 194. 

CLOGGING THE EQUITY OF REDEMPTION, 115. 

COMPANY, 

inquiries by purchasers as to powers of, 41. 
limitation of fee simple to, 100. 
mortgage of shares in, 128. 
*' public company" includes joint stock, 168. 

CONDITIONS OF SALE, 

object of, and of particulars of sale, 60. . 

conditions in V. & P. and Conv. Acts incorporated, 67. 

rule as to restrictive conditions, 67. 

must not be *' misleading,** 68. 

condition as to biddings, 69. 

compensation for misdescription, 73. 

covenants in leases, 76. 

custody of deeds, 82. 

deposit, 70. 

insurance, &c., 76. 

interest, 81. 

mortgagee's costs of production of documeiits, 73. 

notices under Public Health Acts, 77. 

requisitions, 70. 

vendor's right to rescind thereon, 71. 

rents and outgoings, 80. 

rescission, 83. 

reserve price, 68. 

tenancies and easements, 75. 

time for completion, 78. 

title, 68. 

CONSUMABLES, GIFT OF, 182. 

** CONTINGENT INTEREST," 189. 

CONTINGENT REMAINDERS, 

implied, if possible, 212. 

how disting^shed from executory intereats, 211. 

Contingent Remainders Act, 1877. .191, 214. 

CONVERSION OF TESTATOR'S ESTATE, 

exception where enjoyment in specie, 196. 
Sowe Y. Dartmouth, ^c, considered, 196. 
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CONVEYANCE, VARIOUS PARTS OF, 91. 

CONVEYANCERS, 1,2. 

practice of, how proved, 143. 

CONVEYANCING, 

text books of authority can be quoted, 143. 

relating' to, list of, 251. 
Statutes, list of more important, 255. 
Acts, objects of, 90. 

COPYHOLDS, 

identity of parcels, 33. 

deed necessary to imply statutory covenants, 106. 

mortgage of, 123. 

legal estate passes on admittance, 46. 

admittance relates back to surrender, 124. 

CORPOREAL HEREDITAMENTS, 87, 

COSTS, 

of abortive mortgage, 110. 
marriage settlement, 17. 

COVENANTS, 

heirs and real estate bound, 11. 
covenantee not party, can take benefit of, 9. 
covenantor not executing, may be bound, 12. 
" usual," what are in lease, 143. 
survivorship of joint covenants, 111. 
disadvantages of them, 12. 

COVENANTS FOR TITLE, 100. 
run with the land, 101. 
by beneficial owner, 102. 

mortgpagor, 119. 

settlor, 159. 

tenant for life, 103. 

COVENANTS IN LEASES, 

lessee alwaysliable, 144. 

assignee only whilst holdihg lease, 144. 

for quiet enjoymei^t, 147. 

rules as to, running witii the land, 226. 

affirmative covenants.binding, 227. 



INDEX. 273 

COVENANTS RUNNING WITH THE LAND, 

definition of, 219. 

common law rules as to, 217. 

examples of intention to annex to lana, 220. 

only negative enforceable (except in leases), 225. 

COVENANTS, RESTRICTIVE, 

abstract sets out, althongh anterior to root of title, 36. 
contained in grants mode of abstracting, 36. 
vendor's right of refei-ence to, in conveyance, 98. 
to indemnity against, 98. 

COVENANTS IN BUILDINa GRANTS AND LEASES, 
covenants are annexed to the land, 21 7x 
cannot be capriciously imposed, 217* 
requisite characteristics of such covenants, 21 7« 
covenants either concern the land or are collateral, examples of, 

218. 
in rent-charge grants, do not run with the land, '218. 
doubtful whether, run with rent-charge, 219. 
enforceable legally, or equitably, depends on intention, 219. 
not binding on purchaser for value without notice, 225. 
only negative covenants inhere in land, 225. 
affirmative binding between lessor and* lessee, 226. 
when cease to be enforceable, 228. 

COVENANTS, BUILDING, EQUITY RULES AS TO, 
covenantor's liability contractual, 221. 
cases cited of intention of covenant to inhere, 220. 
equity has prevailed over narrotrer common law, 223. 
purchaser of legal estate without notice not bound, 225. 

CREDITORS, 

notice to, on dissolution of partnership, 155>. 
legacies to, 184. 

CURTILAGE, 16. 

DEATH DUTIES, 54, 204. 

DEED, 

definition of, 3. 

sealing, 4. 

delivery, 5. 

escrow, 7. 

consideration, 10. * - 

n5 






274 INDEX.- • 

D^ED— continued. 
redtalfl, 10. 
alteratioiis in, 13. 
duplicate of, 19. 
supplemental deed, 19. 
interpretation olauses, 111. 
dating- of, 7. 

how wife of baronet, or knight desoribed, 9. 
bastard, 10. 
divorced woman, 9. 
esquire, 9. 

nonconformist minister, 10. 
interest taken by person not party to, 9. 
rules for arrangement of order of parties to, 17. 
lost deed, proof of, 37. 
deed poll, 12. 

** DELINEATED," 93. 

DEPOSIT, 

solicitor not stakeholder, 86. 
agent can receive cheque for, 86. 
purchaser's lien for, 70. 

DESERTED PREMISES, 188. 

DESULTORY LIMITATIONS, 206. 

DISCRETIONARY TRUST, 165. 

DOCUMENTS OF TITLE, 

statutory acknowledgment and undertaking, 103. 

person giving must retain actual possession, 104. 

trustees and mortg^g^ees give acknowledgment only, 104. 

anterior to root of title not included, 104. 

acknowledgment, or undertaking, when by separate dooument^ 

104. 
cost of production and ascertaining whereabouts of , 73. 
condition of sale as to custody of, 82. 

DOCUMENTS, CONVEYANCING, 

drafting of, 13—20. 

whose solicitor to prepare, 17. 

perusal, duty of, how abused, 17. 
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DOMICIL, 179. 

DOUBLE PORTIONS, 195. 



EASEMENTS, 

reseryation of, is a re-grant, 95. 

as reg^ards general words in GonYejanoing Act, 1881, 96. 

implied grant of, 96. 

not implied in favour of, to vendor, 96. 

grant of, in lease, 136. 

will should provide for, where property divided, 187. 

EJUSDEM GENERIS RULE, 15. 

EQUITABLE CHARGES, 30. 

EQUITABLE MORTGAGES, 131. 

EXCEPTION AND RESERVATION, 96. 

EXECUTORS, 

distinguished from trustees, 180. 

legacies to, 183. 

conveyance by, of realty under common law power, 25. 

sales by, of freeholds charged to pay debts, 25. 

assent to bequest of leaseholds, 53, 

statutory removal of, 203. 

EXECUTORY INTERESTS, 211. 



EEE FARM RENT, 61. 

EEOEFMENT, 87, 

EIXTURES, 

purchase of house includes, 66. 

rule between vendor and purchaser, &o., 66. 

lessee must sever, before leaving, 147. 

FURNITURE, LEGACY OF, 183. 

FURTHER ADVANCES BY MORTGAGEES, 130. 

'« GENERAL WORDS," 96. 
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GOODWILL, 

mortgage of premises should indade, 121. 

partnership rights as to, 155. 

selling partner must not canvas former customers, 156. 

GRANT, AS OPERATIVE WORD, 92. 

GROUND RENT, 60. 

HABENDUM, 97, 137. 
HEDGE AND DITCH, 94. 
HEIRLOOMS, 174. 
HOTCHPOT CLAUSE, 162. 

HUSBAND AND WIFE, 

title acquired by wife before or since Married Women's Property 
Act, 18S2..49. 

leaseholds held separately, husband's administration unneoessary, 
51. 

wife's rights under Intestates, &o.. Act, 1890. .52. 

restraint on anticipation, 160. 

income accounts, between, not required, 160. 

presamption that wife mortgages her property as husband's 
surety, 117. 

IDENTITY OF PROPERTY, 32. 

INCOME, 

Thellusson Act, and Accumulations Act, 1892. » 216. 

INCORPOREAL HEREDITAMENTS, 87. 

INCUMBRANCE, 20.. 
INDENTURE, 12. 

INFANT, 

lufant's Settlement Act, 1855 . . 157. 
other settlements binding unless repudiated, 157. 
advancement to, not limited to minority, 163. 
appointment of g^&rdian, 198. 
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INSURANCE, 

oondition of sale as to» 76. 
ooyenaiit for, in mortgpage, 119. 
in lease, 149. 

INTEREST, 

on pnrchase-money, 81. 

advances to children, 195. 

partnership capital, 152. 

undrawn profits, 152. 

legacy, 186. 
covenant for payment of, in mortgage, 114. 
rate of, effect of judgment on, 114. 
higher rate on entry into possession, 114. 
proviso for reduction of, 114. 

INVESTMENTS, 

** securities '* not investments, 167. 

'* public," includes joint stock company, 168. 

meaning of ** Under trustee's legal control," 167. 



JOINT ACCOUNT CLAUSE, 112- 
JUDGMENT, 58, 114. 

LAND TAX, 65. 

LAND TRANSFER ACT, 1897 (Paet I.), 27. 

LAPSE, 193. 

LAST WILli AND TESTAMENT, 179. 

LEASE, 133—150. 
lease for life, 133. 

years, 133; 
in possession, 133. 
reversionary, 134. 
concurrent, 134. 
inUrease terminif 135. 
constructive notice of lessor's title, 135. 
easements pass under, 136. 
term commencing ** from " and "on," 137. 
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IMASE— continued, 

piOYiBo to determine, where placed, 137. 
for re-entry and waiver of, 138. 
forfeiture of, statutory relief, 140. 
usual covenants and clauses in, 142. 
rent, reservation of, 142. 
covenant to pay rates and taxes, 144. 
repair, 145. 

allow lessee to view, 147. 
for quiet enjoyment, 147. 
against assignment, or underletting, 148. 
to insure, 149. 
brewer's, clauses in, 149. 
agricultural, clauses in, 149. 
mining, terms used in, 150. 

power of distress in, 150. 
counterpart of , 18. 

affirmative covenants in, binding on lessee, 226. 
covenants in, which run with the land, 226. 

LEASEHOLDS, 

title not required to freehold, or leasehold reversion, 37» 

powers of personal representatives as to, 24, 26. 

purchase-deeds of, 105. 

framing redtal of lease in assignment, 105. 

settlement of, in strict settlement, 173. 

specific bequest, executors' assent to, 53. 

mortgage of, by assignment or underlease, 124. 

how nominal reversion dealt with, 124. 

effect of bankruptcy on sub-lease, 124. 

vendor's duty to disclose terms of lease, 65. 

statutory power to assign to assignor .and another]^ 99. 

LEGACIES, 181. 

LEGAL ESTATE, 44, 57, 226. 

party possessing should be of first port, 18. 

in copyholds, 46. 

not outstanding in mortgagee after thirteen years, 45. 

in partnership land, 45. 

purchaser of, without notice and restrictive covenants, 225. 

LESSEE, 

liable on express covenants, 144. 
assignee must indemnify, 105. 
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JJEBSEE—eontinued. 

lessee can redeem mortgage, 117. 

has construotive notice of restrictiye ooyenants, 135. 

oan enforce restrictive covenant, 225. 



MAINTENANCE CLAUSE, 163, 170. 

MANAGER AND RECEIVER, 122. 

MAPS, Ordnance and Tithe, 32. 

MARRIAGE, GIFTS IN RESTRAINT OF, 184. 

MARRIED WOMEN, ACKNOWIiEDGMENT BY, 62, 201. 

MEMORANDUM OF PURCHASE, TflE, 84. 

MERGER, 47. 

MESSUAGE, 16. 

MINES AND MINERALS, 98. 

MISDESCRIPTION OF PROPERTY, 62. 

MORTGAGE, 110—130. 

Burvivorship of joint covenants. 111. 

joint account clause, 112. 

covenant for payment of principal, 112. 

sureties for payment, 117. 

notice to pay off, not required from mortgagee, 113. 

required from mortgagor, 113. 
covenant for payment of interest, 114. 
proviso for redemption, 115. 
power of sale, 118. 
insurance, 119. 
attornment clause, 120. 
fixtures and Bills of Sales Acts, 120. 
receivers, 121 i 

mortgagor's power to lease, 122, 
mortgagee's power to lease, 122.- 
oonsoHdation rule, 122. 
of copyholds, 123. 

leaseholds, 124. 

choses in action, 125. 
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MORTQAQrE— continued. 

of shares in company, 128. 
sub-mortgage, 129« See SuB-MoBTaAas. 
transfers of mortgages, 130. 
reoonyeyances, 131. 
farther advances, 130. 
settlements of mortgage, 159. 

MORTGAGEE, DEVOLUTION OP ESTATE OF,.44. 
MORTGAGEE IN POSSESSION, 121, 130. 

OUTGOINGS, 80, 145. 

PARTICULARS OF SALE, 

object of, and of Conditions qf sale, 60. 
, , ^ misdescription in, 62. / 

PARTNERSHIP ARTICLES, 160—166. 

practice of partners may vary articles, 160. 

duration of partnership, 151. 

decision of majority of partners binding, 151. 

capital, 151. 

interest on capital, 152. 

profits, 151. 

partnership accounts and books, 153. 

payment out of late partner's share, 153. 

partnership share, nature of, 163. 

how ascertained, 153. 

sum due by continuing partner secured, 164. 
dissolution and winding-up, 154. 
notice to creditors and in Gazette, 155« 
gpoodwill, proyisions as to, 155. 

** PERIOD OF DISTRIBUTION," 192. 

PERPETUITY OR REMOTENESS, 210—216. 

distinct rules as to contingent remainders and executory interestB, 

210. 
contingent remainders and executory interests distinguished, 211. 
perpetuity rule regarding contingent remainders, 212. 
rule of remoteness regarding executory intezests, 213. 

allows any number of Hves, 213. 
how period reckoned, 213. 



PERPETUITY OR REMOTENESS— <j<w«nw«?. 
classes, gifts to^ how affected, 213. 
to what property role applies, 214. 
exceptions from rule, 214. 
distinction between rales affecting contingent remainders and 

executory interests explained, 215. 
restrictions on accumnlation of income, 215. 

PERSONAL REPRESENTATIVES, SALES BY, 24. 
PLANS, 33, 93. 

POWER OF APPOINTMENT, 

object of, as regards dlTision of capital, 162. 

illusory and exdusive appointments, 162. 

married woman entitled to, deemed absolute owner, 263. 

release under Conveyancing Act, 1881 . .263. 

of special power valid, 265. 
rights between next of kin entitled in default of exercise of, and 
creditors of donee of power, 266. 

POWER OF SALE, 

utility of, where difficulties with equitable title, 22. 
purchaser may inquire whether exerciseable, 22. 
notice of exercise of, on whom served, 118. 
in Conveyancing Act, 1881, applies to sub-mortgage, 129. 

POWERS OF ATTORNEY, 42. 

PREMISES, 16. 

PUBLIC HEALTH ACT NOTICES, 77. 

PURCHASER OF LEGAL ESTATE, 44, 57, 225. See Leqai. 
Estate. 



REAL ESTATE CHARGES ACTS, 188. 

RECITALS, 

narrative, or introductory, 10. 

bind by estoppel, 10. 

Vendor and Purchaser Act, 1874, s. 2. . 10. 

as to heir at law, .20. 

'* Seised or otherwise entitled," 20. 
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RECONVEYANOBi 131. 

mnst preseETO rights oi prior inoiimbnuLoen, 181. 
equitable mortgagee's receipt soffioieiit, 181. 

RELEASES TO TRUSTEES, 

when trostee can require, 203, 204. 

cannot insist on indemnity, 203. 
reciting breaches of trust in, 204. 
discharge of death duties before, 204. 

REMOTENESS, 210—216. See Tespbtujty. 

RENT, 

should be reserved generally, 142. 

apportionment at'completion of purchase, 81. 

in advance not apportioiiable under Act of 1870. . 144. 

RENT-CHARGE, 

can be created to commence infuturo, 205. 
owner of, cannot restrain waste, 207. 
proviso of defeasance for securing, 207* 
whether covenants run with, 208. 
suggestions for making effective, 209. 
rent-charger can sue landowner for arrears, 227. 
extinguished, not merged, 47. 
for pin money, 171. 
jointure, 171. 

REQUISITIONS ON TITLE, 56—68. 
vendor's duty to answer, 55. 
except general inquiry as to incumbrances, &c., 56. 
rescission as regards, 71. 
time for delivery of, 71. 
matters to be considered in drawing, 66. 
purchaser must clear up irreg^ularity, 66. 
form of requisitions, 238. 

RESERVATION AND EXCEPTION, 95. 
RESIDUARY DEVISE, 193. 

RESIDUE, 192, 194. 

RESTRAINT ON ANTICIPATION, 160. 
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SEAKCHES, 68. 
SERVANTS' LEGACIES, 184. 

SETTLEMENT, MARRIAGE, 157—177. 
Infants' Settlement Act, 1855. . 157. 
within what time infant must repudiate settlement, 157. 
settlement on illegal marriage, 157. 
the three usual kinds of settlement, 158. 
proTision for issue of future marriage, 166. 
after acquired property clause, 166. 
trusteeship clauses, 167 — 169. 
solicitor of intended wife prepares, 17. 
** Breaking " trusts of, 261—267. 

SETTLEMENT OF PERSONALTY, 

transfer of stock to trustees, 158. 

mortgages, 159. 
stamp duties, 159. 
covenants for title, 159. 
trusts of wife's fortune, 159 — 164. 
husband's fortune, 165. 

SETTLEMENT OF REALTY IN TRUST FOR SALE, 169—171. 
power to manage and delegate powers, 170. 

lease, 170. 
clashing of sect. 63 of Settled Land Act, 1882, avoided, 170. 
maintenance clauses in Conveyancing Act, 1881 .. 170. 

SETTLEMENT OF REALTY IN STRICT SETTLEMENT, 171— 
174. 

pin money rent-charge, 171. 

jointure rent-charge, 171. 

limitations in tail, 172. 

younger children's portions, 172. 

SETTLEMENT OF LEASEHOLDS AND CHATTELS IN 
STRICT SETTLEMENT, 

assigned on corresponding trusts of freeholds, 173. 

clause preventing infant tenant in tail from taking absolutely, 
173. 

"Not to increase or multiply charges," 173. 

SETTLED LAND ACTS, 106—109, 174—177. 
what a tenant for life can convey under, 107* 
who is or has powers of tenant for life, 107. 
« Compound settlements," 108. 
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SETTLED LAND ACTB'-cantinued, 

purchaser's disoharg^ for purchase -money, 109. 

who are trustees under Acts, 109. 

tenant for life exercises powers as trustee, 175. 

cannot release powers, 109. 

leasing powers of tenant for life, 175. 

lease-premiums are capital money, 175. 

building leases or grants in fee farm, 176. 

mining leases, 176. 

when tenant for life must set aside three-fourths of royalties, 

177. 
statutory requirements as to counterparts, &o., 175. 

SOLICITOR, 

not agent to acknowledge receipt of notice, 127. 

suppression of documents by, 34. 

cannot delegate authority to sign sale-oontract, 85. 

payment of consideration money to, 91. 

will appointing, creates no trust, 198. 

SPECIFIC DEVISES, 187. 

SPECIFIC LEGACY, 184. 

SPECIFIC PERFORMANCE, 74. 

STAMPS, 

where separate matter, 43. 
condition of sale as to, 72. 
on appointment of new trustees, 42. 

covenant to settle after-acquired property, 159. 

equitable mortgage, receipt on, 132. 

equity of redemption, sale of, 42. 

marriage settiements, 159. 

sale-contract, 86. 

transfers of mortgages, 43. 

grants of. mortgaged building land, 206. 
. presumption as to lost documents, 37. 

STOCKS OR SHARES, 128, 158. 

« 

STREET, OWNERSHIP OF SOIL OF, 94. 
STRICT SETTLEMENT, MEANING OF, 172. 
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SUB-MORTGAGE, 129. 
power of sale under, 129. 

sub-mortgagee's liability for omission to realise principal seourity, 
129. 



TENANT FOR LIFE. See Settled Land Acts. 
may obtain custody of the deeds, 104. 
having general power to appoint can claim fund, 262. 
except married women restrained, 262. 
removal of restraint, 263. 

TITHE RENT-CHARGE, 65, 76. 

TITLE, 

meaning of, 28. 

perusal of, 38 — 55. 

form of analysis of abstract of, 237. 

length of, 34. 

if defective, vendor cannot substitute new vendor, 38. 

evidence of heirship, 52. 

"Safe holding title,'' 5Q, 

what is a good root of, 35. 

TRANSFER OF MORTGAGE, 

mortgagor can compel transfer, 130. 
mortgagee in possession liable after, 130. 
mortgagor should admit amount, 130. 

TRUST FOR SALE, 23. 

TRUSTEES, 

"Breaking trusts," 261—267. 
retirement by, to facilitate breach of trust, 201. 
devolution of trust estates, 44. 
disclaimer of realty by, 53. 
legal estate, when they take, 44. 
loan for fixed term, whether breach of trust, 112« 
release to, 203. See Release to Tsustxes. 
remuneration of, 168. 
sales by, 23. 

statutory removal of, 203. 
** Trustee de son tort,^* 202. 

Act of 1893 as to appointment of, is supplementaxy to non- 
statutory powers, 201. 
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* 

UNDERLEASE, 

effect of forfeiture of head lease, 140. 
statatorj relief, 140. 
merger of head lease, 48. 
sab-lease, 49. 
how bankraptoy of head lessee affects, 124. 

USES, 

appointment must not be to use npon a use, 90. 

corporation cannot be seisee, 89. 

seisee and cestui que use cannot be same, 89. 



VENDOR AND PURCHASER, 

position of, pending completion of purchase, 70, 80. 

rescission by vendor, 71, 83. 

time for completion of contract, 78, 79. 

"VESTED INTEREST," 189. 

VESTING DECLARATION, 200. 

VESTma OF PROPERTY, 

rule as to personalty and proceeds of converted realty, 190. 
realty, 190. 
legacies or portions charged on realty, 191. 

VOLUNTARY CONVEYANCES, 11, 36. 



WILLS, 178—199. 

formal commencement of, 179. 

description and domicU of testator, 179. 

appointment of executors, 180. 

specific, demonstrative and general legacies defined, 181, 182. 

gift of consumables, 182, 

furniture and effects, 183« 
legacy to executors, 183. 

creditors, 184. 

servants, 184. 
restraint of marriage, gifts in, 184. 
repugnant conditions in, 185. 
vesting, roles as to, 189. 
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WILLS — continued. 

classes, gifts to, 192. 

residue, gift of, 192. 

wlien "will takes effect from, 193. 

lapse, 193. 

condition against dispnting valid, 186. 

signing of, 198. 

attestation, 198. 

form thereof, 198. 

alterations in, initialling sufficient, 199. 

reyocation of , 198. 

"YOUNGER CHILDREN," 173. 
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